REPORT 

ON 

FAMILY  LAW 


ONTARIO  LAW  REFORM  COMMISSION 


PART  V 

FAMILY  COURTS 


2Hfcfc.  ^^^^  ^^CL 

Ontario 


Ministry  of  the  1974 

Attorney 

General 


Digitized  by  the  Internet  Archive 

in  2011  with  funding  from 

Osgoode  Hall  Law  School  and  Law  Commission  of  Ontario 


http://www.archive.org/details/reportonfamilyla05onta 


REPORT 

ON 

FAMILY  LAW 


ONTARIO  LAW  REFORM  COMMISSION 


PART  V 

FAMILY  COURTS 


Ontario 


Ministry  of  the  1974 

Attorney 

General 


The  Ontario  Law  Reform  Commission  was  established  by  section  1 
of  The  Ontario  Law  Reform  Commission  Act,  1964  for  the  purpose  of 
promoting  the  reform  of  the  law  and  legal  institutions.  The  Commissioners 


are: 


H.  Allan  Leal,  Q.C.,  LL.M.,  LL.D.,  Chairman 
Honourable  James  C.  McRuer,  O.C.,  LL.D.,  D.C.L. 
Honourable  Richard  A.  Bell,  P.C.,  Q.C. 
W.  Gibson  Gray,  Q.C. 
William  R.  Poole,  Q.C. 

Lyle  S  Fairbairn,  LL.B.,  is  Counsel  to  the  Commission.  The  Secre- 
tary of  the  Commission  is  Miss  A.  F.  Chute,  and  its  offices  are  located  on 
the  16th  Floor  at  18  King  Street  East,  Toronto,  Ontario,  Canada. 


TABLE  OF  CONTENTS 

Page 

Chapter  I          The  Need  for  a  New  Family  Court  1 

Chapter  II         The  Historical  Development  of  the  Family 

Court  in  Ontario  7 

Chapter  III       The  Jurisdiction  of  the  Family  Court  13 

Chapter  IV       The  Place  of  the  Family  Court  in  Ontario's 

Court  System  45 

Chapter  V         The  Chief  Judge  and  Judges  of  the  Family 

Court  59 

Chapter  VI       Support  Services  for  the  Family  Court  67 

Chapter  VII      Administrative  Responsibility  for  the  Family 

Court  81 

Chapter  VIII    Summary  of  Recommendations  &  Conclusion  93 

Appendix  A  103 

Appendix  B   105 

Appendix  C  109 

Appendix  D  112 


i»l 


ab  initio 
de  novo 


ex  officio 
in  camera 
in  toto 
inter  alia 
inter  vires 

nunc  pro  tunc 

parens  patriae 

per  diem 
per  se 

persona  designata 
prima  facie 

ultra  vires 

vice  versa 


GLOSSARY 

from  the  beginning 

anew;  a  trial  de  novo  is  a  new  trial  or  retrial 
in  an  appellate  court  in  which  the  whole  case 
is  heard  as  if  there  had  been  no  trial  in  the 
court  below 

by  virtue  of  the  office 

in  private 

in  the  whole;  completely 

among  other  things 

within  the  scope  of  the  powers  of  a  tribunal, 
legislative  or  corporate  body,  or  person 

phrase  applied  to  acts  permitted  to  be  done 
after  the  time  they  should  be  done,  with  retro- 
active effect 

sovereign  power  of  guardianship  over  persons 
under  disability,  such  as  minors  or  incom- 
petent persons 

by  the  day 

by  itself;  in  itself;  inherently 

the  person  designated 

on  the  face  of  it;  a  fact  presumed  to  be  true 
unless  disproved  by  evidence  to  the  contrary 

beyond  the  scope  of  the  powers  of  a  tribunal, 
legislative  or  corporate  body,  or  person 

conversely;  in  reverse  manner 
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Ontario 

ONTARIO  LAW  REFORM  COMMISSION 


Sixteenth  Floor, 
18  King  Street  East, 
Toronto,  Ontario, 
M5C  1C5 

To:  The  Honourable  Dalton  A.  Bales,  Q.C., 

Attorney  General  for  Ontario. 

Dear  Mr.  Attorney: 

In  1965,  pursuant  to  the  provisions  of  section  2(1)  (a)  of  The 
Ontario  Law  Reform  Commission  Act,  1964,  the  Commission  initiated  a 
research  project  on  family  law.  The  function  of  the  project  was  to  analyse 
the  existing  law  affecting  all  areas  of  family  relations  within  the  legisla- 
tive competence  of  the  Provincial  Legislature,  to  evaluate  the  adequacy  of 
those  laws  in  view  of  changed  economic  and  social  conditions  pertaining 
to  the  family,  to  state  the  basic  principles  required  for  a  modern  code  of 
family  law  in  Ontario  and  to  suggest  remedial  legislation  to  establish  such 
a  code. 

A  research  organization,  described  as  the  Family  Law  Project,  was 
established  under  the  direction  of  Professor  Ian  F.  G.  Baxter,  of  the 
Faculty  of  Law,  University  of  Toronto.  In  the  years  1967,  1968  and  1969 
the  research  team  submitted  an  extensive  series  of  working  papers  and 
reports  to  the  Commission  dealing  with  every  aspect  of  family  law  in 
the  Province  of  Ontario.  As  the  volumes  of  this  Study  became  available 
the  Commission  released  them  to  the  legal  profession,  the  press  and  the 
general  public  to  obtain  constructive  comment  and  criticism. 

Volume  X  of  the  Study  was  concerned  with  Family  Courts.  We  have 
considered  the  proposals  contained  therein,  as  well  as  the  helpful  com- 
ments received  from  interested  parties  during  the  course  of  our  further 
research  into  the  matter,  and  we  now  submit  our  Report.  This  is  the  fifth 
Report  that  has  been  submitted  in  the  Family  Law  Project. 
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CHAPTER  I 


THE  NEED  FOR  A  NEW  FAMILY 
COURT 


The  importance  to  the  community  of  a  specialized,  efficient  Family 
Court  system  with  comprehensive  jurisdiction  in  all  matters  pertaining 
to  the  family  cannot  be  over-estimated.  In  Ontario  the  need  for  such  a 
system  has  been  growing  for  years.  It  has  now  reached  urgent  proportions. 

With  society  in  transition,  with  changing  social  conditions,  attitudes 
and  mores,  and  with  the  impact  that  these  often  bewildering  changes  are 
having  on  family  life,  increasing  pressure  is  being  brought  to  bear,  not 
only  for  reform  in  substantive  family  law,  but  also  for  reform  in  its  admin- 
istration. More  and  more  is  being  and  will  be  demanded  of  family  law  and 
it  is  the  Family  Courts  that  will  have  to  carry  the  increased  burden. 

One  of  society's  major  concerns  to-day  is  to  preserve  and  protect  its 
basic  unit — the  family.  To  further  that  objective  it  should  strive  in  the 
words  of  the  Chief  Judge  of  the  Provincial  Courts  (Family  Division) : , 

...  to  sustain  the  unity  and  harmony  of  the  family;  to  repair, 
where  there  is  a  breach;  to  reinforce  the  remainder  of  the  unit  where 
the  breach  is  irreparable;  to  strengthen  the  inadequate;  to  control  the 
weak;  to  guarantee  individual  rights;  [and]  to  enforce  individual 
responsibilities. 

The  Family  Court,  having  as  it  does,  a  distinct  social  purpose,  is  in  a 
singular  position  to  contribute  to  the  community's  achievement  of  its  goal, 
and  it  is  to  this  Court  that  the  public  should  look  with  increased  confi- 
dence for  help  when  family  problems  beset  them. 

It  is  beyond  the  scope  of  this  Report  to  determine  whether  or  not  the 
family  as  an  institution  will  disappear.  The  more  skeptical  and  pessimistic 
observers  feel  that  the  changes  in  family  life  wrought  by  the  last  decades 
have  weakened  it  to  the  point  that  it  is  now  in  a  decline  from  which  it 
cannot  recover.  The  general  view,  however,  is  more  optimistic,  and  is 
that  the  family  as  an  institution  will  survive,  and  will  adapt  itself  to 
changing  social  conditions.  In  other  words,  as  society  evolves,  so  will  the 
family,  so  that  it  will  continue  to  maintain  its  "critical  functions  of  giving 
the  family  members  a  place  in  society,  of  socializing  the  children,  and  of 
stabilizing  the  relationship  between  a  man  and  a  woman".2 

Society  clearly  has  a  vested  interest  in  the  stability  of  marriage  and 
the  family.  Problematic  family  relationships  constitute  an  urgent  social 
concern,  and  the  forum  to  which  they  come  for  resolution  must  be  cap- 
able of  making  an  adequate  response. 

]See  Chief  Judge  H.  T.  G.  Andrews,    Submission  to  the  Ontario  Committee  on 

Government  Productivity,  February,  1971. 
Frederick  Elkin,  "The  Family  in  Canada",  Canadian  Conference  on  the  Family, 

Ottawa,  1964,  p.  8. 
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The  Chief  Judge  of  the  Provincial  Courts  (Family  Division),  His 
Honour  Judge  H.  T.  G.  Andrews  has  written:3 

[The  Family  Court]  is  the  court  of  the  future  ...  the  single 
judicial  institution  designed  and  dedicated  to  the  task  of  exerting 
influence  upon  the  problems  of  .  .  .  the  family.  There  is  no  greater 
challenge  to  be  met  than  the  dynamics  of  human  behaviour  as  ob- 
served in  this  Court.  The  welfare,  the  individual  and  the  family,  to- 
gether with  the  judgment  of  the  Court,  reflect  the  level  of  social 
advancement  in  a  society  and  the  degree  to  which  that  society  is  able 
to  develop  and  combine  the  social  services  with  judicial  treatment. 

A  plaque  at  the  entrance  to  the  Family  Court  building  in  Toronto 
expresses  the  idea  quite  simply.  It  reads  in  part:  "This  edifice  ...  is 
dedicated  to  the  task  of  strengthening  family  life".  Unfortunately,  laymen, 
lawyers,  and  judges  are  unanimous  in  their  view  that  Ontario's  Family 
Courts  fall  short  of  the  ideal. 

A  number  of  factors  make  the  present  Family  Court  system  inade- 
quate to  respond  properly  to  the  needs  of  the  community. 

One  of  the  principal  factors  is  the  confusion  and  uncertainty  as  to 
what  the  function  of  a  Family  Court  should  be.  Should  it  function  as  a 
court  of  law  or  a  social  agency?  There  are  those  who  feel  that  Family 
Courts  must  be  first  and  foremost  courts  of  law,  and  not  social  agencies. 

Family  Courts  must  be  law  courts,  not  social  courts.  .  .  .  the 
Family  Court  must  be  a  court  of  law,  a  court  of  lawyers,  and  a  court 
of  justice.4 

Supporters  of  this  view  feel  that  Family  Courts  should  be  seen  to  do 
justice,  that  is,  they  should  administer  justice  publicly,  and  in  accordance 
with  established  legal  principle  and  precedent.  Family  law  problems  nearly 
charged  emotional  atmosphere.  Only  if  the  Family  Court  functions  as  a 
always  involve  a  dispute  of  facts,  an  invasion  of  privacy  and  a  highly 
court  of  law  can  the  "kernel  of  truth"5  be  separated  from  the  "chaff  of 
imagination,  prejudice  and  falsehood";6  can  inquisitorial  techniques  be 
minimized;  and  can  the  rights  of  the  parties  concerned  be  adequately 
protected.  The  gravity  of  the  issues  that  come  before  a  Family  Court 
demand  an  impartial  judge,  and  strict  adherence  to  accepted  legal  pro- 
cedures. 

Others  feel  that  what  distinguishes  the  Family  Court  from  all  other 
courts  is  its  social  purpose,  and  that  its  proper  function  is  to  find  social 
solutions  to  the  problems  that  come  before  it.  Supporters  of  this  view 
believe  that  the  primary  function  of  the  Court  is  to  reconcile  families,  and 
that  if  the  Court  operates  on  a  strictly  legal  basis,  the  very  nature  of  the 
adversary  system  will  harden  attitudes  between  the  parties  making  volun- 
tary adjustment  and  reconciliation  much  harder  to  achieve.  They  are 

3  Annual  Report:  Juvenile  and  Family  Court,  Peel  County,  Ontario  1965,  p.  1. 
4Lindsay  G.  Arthur,  "A  Family  Court— Why  Not?"   (1966-67),  51   Minn.  L. 

Rev.  223  at  228.  Summation  of  remarks  made  to  the  68th  Annual  Convention 

of  the  Colorado  Bar  Association  on  October  14,  1966. 
Ubid. 
Hbid. 


convinced  that  what  is  required  is  an  informal,  paternalistic  approach,  so 
that  the  parties  can  be  encouraged  to  talk  about  their  problems,  and  make 
up  their  own  minds  as  to  what  is  best. 

There  exists  in  Ontario  today  a  conflict  between  the  two  approaches 
and  this  conflict  has  serious  repercussions  for  the  efficient  and  uniform 
administration  of  family  law.  While  it  is  not  possible  to  state  categorically 
where  the  lines  are  drawn,  it  is  possible  to  state  that  generally  the  conflict 
is  most  apparent  in  the  methods  adopted  by  social  workers  and  the 
methods  adopted  by  lawyers.  If  the  two  methods  are  pursued  vigorously, 
the  conflict  inevitably  becomes  irreconcilable. 

The  answer  to  this  problem,  of  course,  is  clear.  It  is  not,  or  should 
not  be,  a  question  of  adopting  one  theory  or  another.  By  their  very  nature 
Family  Courts  have  a  two-fold  function,  judicial  and  therapeutic,  and 
there  is  room  for  both  theories  to  operate.  Indeed,  each  complements  the 
other  in  the  rather  special  context  of  a  Family  Court.  The  question  really 
is  how  to  incorporate  the  best  of  both  approaches  into  the  procedure  of 
the  Family  Court.  One  of  the  tasks  that  confronted  the  Commission  was 
to  examine  this  question  and  to  make  recommendations  on  how  best,  in 
our  view,  this  can  be  accomplished. 

The  most  serious  contributing  factor  to  the  present  inadequacy  of  the 
Family  Court  system  in  Ontario  is  the  extremely  limited  jurisdiction  of 
the  Provincial  Courts  (Family  Division).  There  is  little  doubt  that  the 
present  jurisdiction  of  the  Courts  is  not  adequate.  Four  different  branches 
in  the  judicial  hierarchy,  the  Supreme  Court,  the  County  Courts,  the  Sur- 
rogate Courts  and  the  Provincial  Courts  (Family  Division)  administer 
family  law  in  Ontario7  and  this  results  in  overlapping  and  competing  juris- 
diction, fragmented  jurisdiction,  and  conflicts  in  philosophy  and  approach 
to  the  same  problems  among  the  different  courts.  The  end  result  is  in- 
efficiency, ineffective  treatment  of  family  problems,  and  unnecessary  con- 
fusion. Only  if  a  Family  Court  is  given  comprehensive  jurisdiction  in  all 
family  law  matters,  will  it  be  capable  of  meeting  the  needs  of  the  com- 
munity. 

The  fact  that  four  distinct  branches  in  the  judicial  hierarchy  in 
Ontario  administer  family  law  leads  to  some  anomalous  situations.  The 
Provincial  Courts  (Family  Division)  can  take  a  child  permanently  from 
his  natural  parents  and  make  him  a  ward  of  the  Crown,  but  have  no 
jurisdiction  to  take  a  child  from  one  parent  and  order  custody  in  favour 
of  another  except  in  a  very  limited  situation  under  The  Deserted  Wives' 
and  Children's  Maintenance  Act.8  Custody  is  a  matter  for  the  Supreme 
Court  or  the  Surrogate  Courts.  Nor  have  the  Provincial  Courts  (Family 
Division)  jurisdiction  to  make  an  adoption  order.  This  right  rests  with 
the  County  Courts  or  with  the  Supreme  Court.9  The  Provincial  Courts 
(Family  Division)  have  the  power  to  adjudge  a  man  to  be  the  father  of  a 
child  born  out  of  wedlock,  and  can  order  the  father  to  pay  thousands  of 
dollars  for  the  care  and  upbring  of  the  child,  yet  have  no  power  to  deter- 

7See  Appendix  A  for  a  chart  setting  out  the  distribution  of  jurisdiction  in  family 
law  matters.  A  full  discussion  of  the  jurisdictional  limitations  of  the  Provincial 
Courts  (Family  Division)  will  be  found  in  Chapter  III. 

8R.S.O.  1970,  c.  128. 

9As  a  matter  of  practice  most  adoption  orders  are  made  by  the  County  Court. 


mine  property  rights  as  between  husband  and  wife,  or  to  dissolve  their 
marriage. 

Given  the  present  fragmentation  of  jurisdiction  in  family  law  matters, 
it  is  possible  and,  indeed,  not  unusual,  to  have  proceedings  in  three 
different  courts  at  the  same  time.  The  wife  may  proceed  in  a  Provincial 
Court  (Family  Division)  for  maintenance  for  herself  and  her  children. 
She  may  also  be  applying  for  custody  in  that  Court.  The  husband  may 
be  claiming  custody  in  the  Surrogate  Court.  There  may  be  a  hearing  before 
the  Supreme  Court  to  determine  property  questions  between  the  spouses, 
and  ultimately,  one  or  both  parties  may  petition  for  divorce,  maintenance, 
and  custody  in  the  Supreme  Court. 

Clearly,  the  present  division  of  jurisdiction  involves  a  tremendous 
waste  of  both  public  and  private  resources,  to  say  nothing  of  its  resulting 
in  confusion  and  inefficiency. 

A  large  segment  of  this  Report  will  be  concerned  with  the  jurisdic- 
tional handicaps  under  which  our  Family  Courts  labour,  and  with  the 
Commission's  recommendations  for  reducing  them  as  far  as  is  possible. 

There  is  a  third  factor  contributing  to  the  lack  of  confidence  in  the 
Family  Courts'  response.  More  than  to  any  other  agency,  the  public  should 
and  does  look  to  the  Family  Court  for  assistance  when  family  problems 
arise.  The  inadequacy  of  the  ancillary  services,  such  as  Intake  Counselling, 
Family  Counselling,  Probation  Services,  Detention  and  Observation 
Homes,  Foster  Group  Homes,  Psychiatric  Services,  Welfare  Benefits,  is 
quickly  apparent.10 

The  provision  of  such  ancillary  services  as  exist  (and  these  are  by 
no  means  sufficient)  has  been  haphazard,  marked  by  lack  of  uniformity 
of  policy  and  of  standards.  One  of  the  chief  reasons  for  this  is  an  historical 
one.  Until  1968,  and  the  passing  of  The  Provincial  Courts  Act,11  the 
provision  of  "essential  resources"  was  left  to  the  individual  municipalities 
and  counties.  These  inevitably  varied  according  to  the  interests  of  the 
local  councillors.  Chief  Judge  Andrews  has  described  the  situation  as  de- 
pending on  whether  "...  it  was  a  good  roads'  council  or  one  with  a 
social  conscience".12  A  great  deal  also  depended  on  the  "salesmanship" 
of  the  local  Family  Court  judge.  As  a  result,  there  was  absolutely  no  uni- 
formity in  the  type  and  quality  of  service  available.  In  the  counselling 
field,  for  example,  some  municipalities  provided  intake  and  family  coun- 
selling through  the  Family  Court,  while  some  provided  it  through  the 
Welfare  Department.  In  some  cases  it  was  provided  as  an  adjunct  to  the 
local  Children's  Aid  Society.  In  still  other  cases  it  was  left  to  the  judge  to 
develop  some  type  of  counselling  service,  and  this  he  usually  did  by 
utilizing  his  probation  staff.13 

It  was  hoped  that  The  Provincial  Courts  Act  would  remedy  the  situ- 
ation but,  unfortunately,  the  ancillary  services  have  shown  limited  im- 


10See  Chief  Judge  H.  T.  G.  Andrews,  Submission  to  the  Ontario  Committee  on 

Government  Productivity,  February,  1971. 
HR.S.O.  1970,  c.  103. 
12Andrews,  Submission  to  the  Ontario  Committee  on  Government  Productivity, 

p.  6. 
Wbid. 


5 

provement  since  the  passing  of  the  Act.  There  is  still  no  uniformity  of 
policy,  or  of  standards,  or  of  resources.14  Local  support  has  been  with- 
drawn, and,  to  date,  there  has  been  no  legislation  creating  a  statutory 
obligation  on  any  public  or  private  body  even  to  provide  counselling  serv- 
ices, to  say  nothing  of  regulating  their  type  and  quality.  Chief  Judge 
Andrews  has  described  the  result.15 

The  public  suffers  in  consequence.  There  is  a  tendency  to  gen- 
eral disillusionment  when  an  arbitrary  system  of  priorities  ignores 
the  needs  of  the  fundamental  social  unit,  permits  the  disintegration 
of  its  image,  fails  to  protect  the  security  of  the  family.  What  does  the 
family  do  when  its  equilibrium  has  been  destroyed  and  there  is  no- 
where to  turn  for  help? 

There  will  be  no  significant  improvement  in  Ontario's  Family  Courts 
unless  there  is  a  dramatic  improvement  in  the  ancillary  services  available 
to  them.  The  Commission  has  considered  how  best  this  can  be  done,  and 
will  make  recommendations  that  will  encourage  development  in  this  all- 
important  facet  of  the  Court's  function. 

Another  handicap  under  which  Family  Courts  labour  is  that,  gener- 
ally speaking,  they  are  not  as  highly  regarded  as  they  might  be  by  both 
the  public  and  the  legal  profession.  There  are  many  reasons  for  this,  not 
the  least  of  which  is  the  fact  that  family  law  and  its  administration  have 
not  been  regarded  as  matters  of  the  highest  importance.  Hence,  for  ex- 
ample, the  Family  Court  has,  since  its  inception,  been  a  division  of  the 
lower  echelons  of  the  Province's  court  structure.  This  in  itself  tends  to 
militate  against  the  Court's  commanding  the  respect  it  should.  In  large 
part,  the  difficulties  under  which  the  Court  labours  have  contributed  to 
the  prevalent  attitude.  The  present  Provincial  Courts  (Family  .Division) 
are  not  equipped  with  the  necessary  jurisdiction  to  serve  the  needs  of 
society;  they  are  not  equipped,  in  all  cases,  with  the  most  highly  qualified 
judicial  personnel;  they  are  not  equipped  with  adequate  support  services; 
they  suffer  from  a  conflict  in  philosophy  as  to  their  proper  function;  they 
suffer  from  a  lack  of  standardization  in  their  administrative  procedures, 
and  they  are  hampered  by  the  lack  of  a  strong  central  administrative 
policy. 

There  is  much  that  should  and  can  be  done  to  improve  the  public 
image  projected  by  Ontario's  Family  Courts.  Only  if  the  public  and  the 
legal  profession  have  confidence  in  the  Court  and  respect  for  the  work 
it  does,  will  it  be  able  to  discharge  fully  its  responsibilities  to  society.  The 
Commission  has  studied  this  problem  carefully  and  has  made  recom- 
mendations which,  if  implemented,  will,  we  think,  greatly  enhance  the 
prestige  of  the  Family  Court. 

The  fragmentation  of  administrative  responsibility  for  the  various 
services  associated  with  the  Family  Court  system  is  another  difficulty  with 
which  the  Family  Courts  must  cope.  There  is  insufficient  administrative 
co-ordination,  and  hence,  there  can  be  little  uniformity  of  policy.  Since 
five  government  Ministries  are  involved  in  the  administration  of  the  Pro- 

uibid. 
vibid.,  p.  7. 


vincial  Courts  (Family  Division),  the  Ministry  of  the  Attorney  General 
the  Solicitor  General,  Correctional  Services,  Health,  and  Community  and 
Social  Services,  the  problem  is  not  difficult  to  understand.  Since  definitive 
planning  for  the  future  development  of  the  Family  Court's  support  serv- 
ices is  one  of  the  Court's  most  pressing  needs  to-day,  the  Commission 
has  undertaken  an  examination  of  the  sources  of  responsibility  with  a 
view  to  suggesting  steps  which  might  be  taken  toward  achieving  an  inte- 
grated system  for  directing  the  planning,  the  operation  and  the  develop- 
ment of  the  Court's  essential  services. 

SUMMARY 

There  is  no  question  that  a  strong,  well-structured,  well-equipped 
Family  Court  system,  supported  by  adequate  ancillary  services  can  be  of 
inestimable  value  to  the  community.  The  aim  of  the  Commission's  recom- 
mendations is  to  provide  Ontario  with  such  a  Family  Court  system. 

Early  in  our  study  the  Commission  formulated  some  general  prin- 
ciples which  have  guided  us  in  framing  our  proposals.  Recognizing  the 
vital  role  that  can  be  played  in  a  community  by  the  Family  Court,  we  felt 
that  greater  use  of  it  should  be  encouraged.  This  can  only  be  brought 
about,  however,  if  the  Court  can  command  more  respect  than  it  does 
currently,  from  both  the  public  and  the  legal  profession.  This,  in  turn, 
can  only  be  accomplished  if  there  is  a  higher  standard  of  judicial  process, 
support  services  and  dispositional  facilities;  if  there  is,  as  far  as  possible, 
uniformity  in  standards  throughout  the  province;  if  the  Court  has  the 
ability  to  handle  all  family  law  problems,  so  as  to  reduce  the  multiplicity 
of  proceedings  to  which  people  must  resort,  and  hence  the  costs,  delay, 
and  frustration  now  experienced;  and  if  the  system  has  built  into  it  the 
potential  to  progress  and  develop  as  the  needs  of  the  community  it  serves 
demand. 


CHAPTER  II 

THE  HISTORICAL  DEVELOPMENT 
OF  THE  FAMILY  COURT  IN 
ONTARIO 


In  1968  the  Legislature  of  Ontario  passed  The  Provincial  Courts 
Act,1  thereby  ending  some  of  the  confusion  surrounding  the  status  and 
jurisdiction  of  Juvenile  and  Family  Courts  in  Ontario.  The  purpose  of  the 
Act  was  to  replace  Magistrates'  Courts,  and  Juvenile  and  Family  Courts 
with  Provincial  Courts  (Criminal  Division)  and  (Family  Division),  and  to 
make  all  Magistrates,  and  Juvenile  and  Family  Court  judges,  Provincial 
Judges.  It  was  hoped  that  this  would  introduce  an  urgently  needed  meas- 
ure of  uniformity  in  policy,  standards  and  resources.  This  hope  has  not 
been  fully  realized,  but  since  the  Act  provides  for  central  organization 
and  provincial  financing  of  Juvenile  and  Family  Courts,  its  importance  as 
a  first  step  in  achieving  a  system  which  operates  uniformly  and  at  a  similar 
standard  throughout  the  Province  cannot  be  overlooked. 

Until  The  Provincial  Courts  Act  was  passed,  the  situation  was,  to 
say  the  least,  unsatisfactory.  This  was  in  large  part  due  to  the  lack  of  any 
central  organization  and  financing,  and  the  great  extent  to  which  the 
success  or  failure  of  the  Court  in  each  community  depended  on  the  indi- 
vidual community's  resources,  financing  and  encouragement. 

A  very  brief  sketch  of  the  development  of  Juvenile  and  Family  Courts 
in  this  Province  will  indicate  why  their  status  was  characterized  by  con- 
fusion and  uncertainty. 

Until  the  last  two  decades  of  the  nineteenth  century,  the  problem  of 
providing  special  treatment  for  juvenile  delinquents  and  neglected  children 
had  not  been  a  subject  for  consideration  by  either  the  provincial  or  the 
federal  government.  Neither  the  Criminal  Code  nor  provincial  legislation 
differentiated  between  juvenile  and  adult  offenders,  with  the  result  that 
juvenile  offenders  were  subject  to  the  same  procdures  and  penalties  as 
were  adults.  The  beginning  of  recognition  of  the  need  for  special  treatment 
of  young  offenders  came  in  1892  with  section  550  of  the  Criminal  Code1 
which  provided  that  children  should  be  tried  separately  from  adults,  and 
that  their  trials  should  be  held  in  camera. 

The  federal  legislation  was  followed  by  the  passing  in  Ontario  in 
1893  of  The  Children's  Protection  Act.3  This  Act  provided  for  the  estab- 
lishment of  Children's  Aid  Societies  and  the  commitment  of  neglected  and 
delinquent  children  to  the  care  of  the  Society.  Jurisdiction  under  the  Act 
was  limited.  It  could  be  applied  only  to  children  convicted  of  offences 
under  provincial  legislation. 


1S.O.  1968,  c.  103.  Now  R.S.O.  1970,  c.  369.  This  Act  incorporates  a  number  of 
the  recommendations  made  by  the  Honourable  J.  C.  McRuer  in  his  Royal 
Commission  Inquiry  into  Civil  Rights,  Report  Number  1,  Volume  2,  Chapter  40. 

^Criminal  Code  1892,  55  &  56  Vict.,  c.  29. 

3j4 n  Act  for  the  Prevention  of  Cruelty  to  and  Better  Protection  of  Children, 
Ont.  1893,  56  Vict.  c.  45. 
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Continuous  urbanization  and  industrialization,  plus  the  incentives 
provided  by  the  examples  of  progressive  legislation  in  this  field  introduced 
at  the  turn  of  the  century  both  in  Great  Britain  and  in  certain  states  in 
the  United  States,  prompted  Parliament  in  1908  to  pass  the  Juvenile 
Delinquents  Act.4 

This  Act  initiated  on  a  voluntary  basis  the  establishment  of  special 
Juvenile  Courts  to  deal  with  juvenile  offenders  and  certain  adult  offenders 
found  contributing  toward  juvenile  delinquency.  These  Courts  were  estab- 
lished only  in  those  areas  where  they  were  authorized  by  the  local  author- 
ities. No  provision  was  made  for  special  Juvenile  Courts  per  se.  Where 
the  Act  applied  it  simply  constituted  every  County  or  District  Court  judge, 
and  every  Magistrate,  a  Juvenile  Court  judge. 

The  implementation  of  this  Act  by  the  municipalities  was  extremely 
slow  and  haphazard,  largely  because  the  entire  cost  of  the  administration 
of  the  Act  was  imposed  solely  on  the  municipalities.  The  City  of  Ottawa 
was  the  first  in  Ontario  to  establish  a  Juvenile  Court  in  1909,  and  in  1912 
the  City  of  Toronto  also  established  such  a  Court.  By  1952  only  30  munic- 
ipalities had  implemented  the  provisions  of  the  Act.  It  was  not  until  1963 
that  it  was  finally  proclaimed  for  all  counties,  provisional  districts  and 
separate  cities  and  towns  in  Ontario.5 

There  was  no  provision  for  Family  Courts  in  Ontario  until  1934, 
when  The  Juvenile  and  Family  Courts  Act6  was  passed.  In  the  interval, 
jurisdiction  in  family  matters,  such  as  maintenance  of  deserted  wives  and 
children  had  been  gradually  conferred  on  justices  of  the  peace  and  on 
magistrates.  As  Juvenile  Courts  were  established,  this  jurisdiction  was 
transferred  to  juvenile  court  judges.7 

The  1934  Act  constituted  the  Juvenile  Court  a  Family  Court  for 
the  area  for  which  it  was  established,  and  provided  for  the  judge  and  staff 
of  the  Juvenile  Court  to  assume  the  additional  jurisdiction.8  All  Juvenile 
Courts  did  not,  however,  automatically  become  Family  Courts  as  well.  A 
Juvenile  Court  became  a  Family  Court  only  when  additional  jurisdiction 
was  conferred  on  it  under  the  provisions  of  The  Magistrates  Jurisdiction 
Act,  1929,  or  "any  other  general  or  special  Act  of  Ontario."9 

Until  1954  there  was  considerable  confusion  about  the  status  and 
jurisdiction  of  these  courts.  Some  courts  were  simply  called  Juvenile 
Courts  and  were  restricted  in  their  jurisdiction  to  juveniles;  other  courts 
were  called  Family  Courts,  and  still  others  Juvenile  and  Family  Courts, 
depending  upon  the  wording  of  the  Order-in-Council  establishing  them. 
An  amendment  to  The  Juvenile  and  Family  Courts  Act  in  1954  eliminated 
most  of  this  confusion  and  all  Juvenile  and  Family  Courts  were  given  the 
same  jurisdiction.10  There  was  still  no  provision  for  provincial  financing. 
Each  court  continued  to  be  dependent  on  the  municipality  for  funds. 

4S.  C.  1907-08,  c.  40. 

5See  the  Royal  Commission  Inquiry  into  Civil  Rights,  Report  Number  1,  Volume 
2,  Chapter  40,  pp.  547-548. 
6S.O.  1934,  c.  25. 

TThe  Magistrates  Jurisdiction  Act,  1929,  S.O.  1929,  c.  36. 
8S.O.  1934,  c.  25,  s.  3. 
nbid. 
10S.O.  1954,  c.  41. 


THE  PROVINCIAL  COURTS  ACT 

In  1968  The  Juvenile  and  Family  Courts  Actu  was  repealed  by  The 
Provincial  Courts  Act.12  The  major  emphasis  in  the  new  Act  was  on 
regularizing  the  status  of  Family  Courts,  and  centralizing  their  administra- 
tion. 

Part  III  of  the  Act  provides  for  the  establishment  of  a  Provincial 
Court  (Family  Division)  in  each  county  and  district  throughout  Ontario,13 
and  sets  out  the  Court's  jurisdiction.  The  Provincial  Court  (Family  Divi- 
sion) is  both  a  Juvenile  Court  and  a  Family  Court.  As  a  Juvenile  Court 
it  has  all  the  powers  vested  in  such  a  court  by  the  Juvenile  Delinquents 
Act,u  and  also  has  power  to  try  any  child  charged  with  an  offence  against 
provincial  laws. 

As  a  Family  Court,  it  has  general  jurisdiction  to  deal  with  all  cases 
where  jurisdiction  is  conferred  by  any  Act  on  a  Juvenile  Court,  a  Juve- 
nile and  Family  Court,  or  on  a  Provincial  Court  (Family  Division).  This 
includes  the  enforcement  of  Supreme  Court  alimony  and  maintenance 
orders.15 

The  Rules  Committee 

An  important  step  toward  achieving  uniformity  in  standards  and 
practice  in  the  Family  Courts  was  taken  by  providing,  in  the  new  Act, 
for  the  establishment  of  a  Rules  Committee16  to  make  rules  regulating 
any  matters  relating  to  the  practice  and  procedure  of  the  Provincial 
Courts  (Family  Division).17  The  Rules  Committee  meets  regularly  pre- 
sided over  by  the  Chief  Judge  of  the  Provincial  Court  (Family  Division), 
and  has  been  very  actively  concerned  with  the  standardization  and  the 
improvement  of  the  procedures  in  the  Family  Court.  Recently  the  Com- 
mittee completed  a  first  draft  of  rules  of  practice  which  would  apply  to 
all  Provincial  Courts  (Family  Division),  and  circulated  the  Draft  Rules 
to  the  profession  and  other  interested  parties  for  discussion  and  com- 
ment. While  the  Draft  is  not  final,  much  has  been  learned  during  the 
course  of  its  preparation,  and  the  Courts  will  benefit  accordingly. 


HR.S.O.  1960,  c.  201  as  amended  by  1960-61,  c.  42;  1961-62,  c.  67;  1964,  c.  51; 
1966,  c.  75;  1967,  c.  43. 

12S.O.  1968,  c.  103  now  R.S.O.  1970,  c.  369. 

13At  the  present  time  there  are  fifty-four  Family  Courts  operating  in  Ontario. 
Of  all  the  counties  and  districts,  onlv  the  Judicial  District  of  York  has  more 
than  one  Family  Court  installation.  There  are  three  Family  Courts  serving 
Metropolitan  Toronto.  See  Appendix  B  for  a  list  of  locations  in  which  Family 
Courts  are  held. 

14R.S.C.  1970,  c.  J-3. 

15See  The  Provincial  Courts  Act,  s.  17(2)  and  s.  25.  An  analysis  of  the  Court's 
jurisdiction  will  be  found  in  Chapter  III  of  this  Report,  entitled  "The  Juris- 
diction of  the  Family  Court". 

16The  establishment  of  a  Rules  Committee  was  recommended  by  the  Honourable 
J.  C.  McRuer  in  his  Royal  Commission  Inquiry  into  Civil  Rights,  Report 
Number  1,  Volume  2,  Chapter  40,  pp.  555-556. 

17See  The  Provincial  Courts  Act,  s.  26. 
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The  Chief  Judge  of  the  Provincial  Courts  (Family  Division) 

The  provision  in  the  Act  for  the  appointment  of  a  Chief  Judge 
of  the  Provincial  Courts  (Family  Division)  whose  duties  include  general 
supervision  and  direction  over  arranging  sittings  of  the  courts  and  desig- 
nating judges  to  them  as  circumstances  require,  was  another  significant 
step  forward.  Under  the  direction  and  leadership  of  the  present  Chief 
Judge  there  have  been  a  number  of  innovations  which  have  had  and  will 
continue  to  have  a  considerable  impact  on  the  administration  and  opera- 
tion of  the  Provincial  Courts  (Family  Division).  For  example,  a  rede- 
signed and  improved  statistical  reporting  system  for  each  Provincial 
Court  (Family  Division)  has  been  developed  by  Chief  Judge  Andrews' 
office  in  conjunction  with  the  Systems  Development  Branch  of  the  Min- 
istry of  the  Attorney  General.  This  kind  of  readily  available  data  is  vital 
if  any  long  range  planning  for  the  Family  Courts  is  to  be  undertaken. 
The  Provincial  Courts  (Family  Division)  recently18  completed  a  Study 
which  inter  alia  contains  projections  drawn  to  show  the  expected  work- 
load of  each  court  to  1978,  based  on  the  assumption  that  no  major  change 
is  made  in  the  jurisdiction  of  the  Family  Court:  and  projections  to  show 
the  impact  of  an  expanded  jurisdiction  on  the  present  Family  Court 
structure,  its  staff,  its  facilities,  and  its  judges  over  a  similar  period.  This 
Study  could  not  have  been  undertaken  had  the  statistical  basis  not  been 
readily  available. 

Each  Provincial  Court  (Family  Division)  now  has  a  court  Adminis- 
trator. Again  the  impetus  for  this  came  from  the  office  of  the  Chief  Judge. 

The  Chief  Judge  has  also  initiated  a  training  programme  for  the 
Family  Court  Judges.  Approval  for  the  programme  has  been  obtained, 
and  the  first  session  took  place  in  March  of  1973. 

One  of  the  more  important  tasks  for  the  Chief  Judge  is  to  act  as 
a  resource  person  for  the  Ministry  of  the  Attorney  General,  and  also  for 
the  other  Ministries  involved  in  the  operation  of  the  Provincial  Courts 
(Family  Division).  In  this  role  he  acts  not  only  in  an  advisory  capacity, 
but  also  in  an  investigatory  capacity. 

Provincial  Judges  (Family  Division) 

Each  Provincial  Court  (Family  Division)  is  presided  over  by  at  least 
one  Provincial  Judge.  Section  9  of  The  Provincial  Courts  Act  sets  out  his 
powers: 

9. — (1)    Every  judge  has  jurisdiction  throughout  Ontario  and, 

(a)  shall  exercise  all  the  powers  and  perform  all  the  duties 
conferred  or  imposed  upon  a  provincial  judge  by  or 
under  any  Act  of  the  Legislature  or  of  the  Parliament 
of  Canada; 

(b)  has  all  the  power  and  authority  vested  by  or  under 
any  Act  of  the  Legislature  in  a  magistrate,  two  jus- 

iSAugust,  1972. 
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tices  of  the  peace  sitting  together  or  a  juvenile  and 
family  court  or  a  judge  thereof; 

(c)  subject  to  subsection  2,  may  exercise  all  the  powers 
and  perform  all  the  duties  conferred  or  imposed  upon 
a  magistrate,  provincial  magistrate  or  one  or  more 
justices  of  the  peace  under  any  Act  of  the  Parliament 
of  Canada; 

(d)  is  ex  officio  a  justice  of  the  peace  and  commissioner 
for  taking  affidavits.   1968,  c.   103,  s.  9(1). 

(2)  A  judge  shall  not  exercise  the  powers  or  perform  the  duties 
conferred  or  imposed  upon  a  magistrate  under  Part  XVI 
of  the  Criminal  Code  (Canada)  unless, 

(a)  he  is  or  has  been  a  member  of  the  bar  of  one  of  the 
provinces  of  Canada; 

(b)  he  has  acted  as  a  provincial  judge  for  a  period  of  five 
years;  or 

(c)  he  was  acting  as  a  full-time  deputy  magistrate,  magis- 
trate or  judge  of  the  juvenile  and  family  court  imme- 
diately before  the  2nd  day  of  December,  1968 

and  he  is  so  designated  by  the  Lieutenant  Governor  in 
Council. 

Of  the  sixty  judges  who  preside  in  the  Provincial  Courts  (Family  Divi- 
sion), thirty-nine  are  full-time  Family  Court  judges,  and  twenty-one 
preside  in  both  the  Family  Division  and  the  Criminal  Division. 

There  is  no  requirement  in  the  Act  that  Provincial  Judges  be  legally 
qualified.  Since  the  coming  into  force  of  the  new  Act,  however,  all 
appointments  to  the  Provincial  Court  (Family  Division)  have  been  made 
from  among  legally  trained  people.  At  the  present  time  fourteen  of  the 
sixty  judges  who  preside  in  the  Provincial  Courts  (Family  Division)  are 
not  legally  qualified.19 

The  Judicial  Council 

The  Provincial  Courts  Act  established  a  Judicial  Council  for  Pro- 
vincial Judges.20  It  is  composed  of 

a)  the  Chief  Justice  of  Ontario,  who  is  its  Chairman, 

b)  the  Chief  Justice  of  the  High  Court, 

c)  the  Chief  Judge  of  the  Provincial  Courts  (Criminal  Division), 

d)  the  Chief  Judge  of  the  Provincial  Courts  (Family  Division), 

e)  the  Treasurer  of  the  Law  Society  of  Upper  Canada,  and 

f)  not  more  than  two  other  persons  appointed  by  the  Lieutenant 
Governor  in  Council. 


i9As  of  May,  1972. 

20S.O.  1968,  c.  103,  s.  7.  Continued  in  R.S.O.  1970,  c.  369,  s.  7. 
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One  of  the  functions  of  the  Council  is  to  consider  proposed  appointments 
of  provincial  judges,  and  to  report  thereon  to  the  Minister.  Irl  addition, 
the  Council  investigates  complaints  made  against  provincial  judges,  and 
makes  recommendations  to  the  Minister  as  to  what  action,  if  any,  should 
be  taken. 


CHAPTER  III 


THE  JURISDICTION 

OF  THE  FAMILY  COURT 


INTRODUCTION 

The  chief  limiting  factor  in  Ontario's  Family  Court  system  is  the 
restricted  jurisdiction  in  family  law  matters  exercised  by  the  Provincial 
Courts  (Family  Division).  In  order  to  appreciate  fully  the  jurisdictional 
problem  and  the  Commission's  recommendations  for  its  solution,  it  is 
necessary  to 

-  define  what  we  mean  by  the  term  "family  law  matters"; 

-  set  out  the  reasons  for  and  delineate  the  existing  fragmentation  of 
jurisdiction  in  family  law  matters;  and 

-  examine  critically  the  existing  jurisdiction. 

DEFINITION  OF  "FAMILY  LAW  MATTERS'' 

The  term  "family  law  matters"  defies  any  precise  definition  or  limita- 
tion. Adopting  the  Alice  in  Wonderland  approach,  "It  can  mean  what 
you  want  it  to  mean",  we  offer  the  following  arbitrary  classification  for 
the  purpose  of  this  Report.  In  our  view  the  expression  "family  law"  refers 
to  that  body  of  law  that  relates  in  whole  or  in  part  to  the  basic  social 
unit  of  husband,  wife  and  children,  and  "family  law  matters",  therefore, 
should  include: 

(a)  matters  relevant  to  the  conduct  of  the  child; 

(b)  matters  relevant  to  the  conduct  of  adults  towards  the  child; 

(c)  matters  relevant  to  the  obligations  of  parents  towards  their 
children; 

(d)  matters  relevant  to  the  obligations  of  children  towards  their 
parents; 

(e)  matters  relevant  to  the  obligation  of  spouses  towards  each 
other;  and 

(f)  matters  affecting  the  status  of  spouses,  and  children. 

More  specifically,  the  term  might  appropriately  include  the  follow- 
ing matters: 

1.  juvenile  delinquency; 

2.  criminal  charges  arising  under  the  Criminal  Code  from  family 
disputes,1  and  quasi-criminal  charges  arising  under  Provincial 
statutes; 

3.  children  in  need  of  care  and  protection; 

4.  custody  and  access  not  ancillary  to  divorce; 

5.  guardianship; 


^Sections  168,  197,  245,  663  and  745;  except  in  the  case  of  indictable  offences, 
where  the  accused  elects  trial  by  jury. 

[13] 
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6.  adoption; 

7.  paternity  proceedings  including  declaratory  judgments;2 

8.  actions  for  alimony  or  maintenance  not  ancillary  to  divorce, 
and  their  enforcement; 

9.  support  obligations  generally; 

10.  division  of  matrimonial  property;3 

11.  divorce  and  ancillary  relief; 

12.  nullity  of  marriage; 

13.  declaration  of  status  and 

some  matters  connected  with  the  solemnization  of  marriage 
such  as  applications  to  dispense  with  parental  consent,  and 
applications  for  a  declaration  of  presumption  of  death. 

REASONS  FOR  THE  FRAGMENTED  JURISDICTION  IN 
FAMILY  LAW  MATTERS 

In  Ontario,  jurisdiction  in  family  law  matters  is  shared  by  four 
courts  —  the  Supreme  Court,  the  County  Courts,  the  Surrogate  Courts 
and  the  Provincial  Courts  (Family  Division).4  The  reasons  for  the  division 
of  jurisdiction  are  historical  and  constitutional. 

Two  separate  questions  must  be  kept  in  mind  in  discussing  the 
reasons  for  the  fragmented  jurisdiction  in  family  law  matters.  First,  is 
the  subject  matter  of  the  legislation  within  the  legislative  competence  of 
Parliament  or  the  provincial  Legislatures?  Secondly,  does  the  matter  fall 
within  the  jurisdiction  of  a  provincially  appointed  judge,  or  does  it 
fall  within  the  jurisdiction  of  a  federally  appointed  judge?  It  is  important 
to  remember  that  a  matter  over  which  tie  provincial  Legislature  has 
legislative  competence  will  not  necessarily  be  within  the  jurisdiction  of 
a  provincially  appointed  judge,  and  a  matter  over  which  Parliament  has 
legislative  competence  will  not  always  fall  within  the  purview  of  a  fed- 
erally appointed  judge. 

Legislative  jurisdiction  in  family  law  matters  is  divided  between 
Parliament  and  the  provincial  Legislatures.  This  division  is  not  always 
clear-cut.  Section  91(26)  of  the  British  North  America  Act  confers  on 
Parliament  exclusive  jurisdiction  in  matters  relating  to  "Marriage  and 
Divorce".  Yet  jurisdiction  relating  to  "The  Solemnization  of  Marriage 
in  the  Province"  is  conferred  on  the  provincial  Legislatures  by  section 
92(12). 

Under  section  92(13)  the  provinces  have  exclusive  power  to  make 
laws  concerning  "Property  and  Civil  Rights  in  the  Province".  Included 
in  "Property  and  Civil  Rights"  are  matters  of  custody,  access,  alimony 

2See  the  Report  of  the  Ontario  Law  Reform  Commission  on  Family  Law,  Part 

III,  Children. 

3See  the  Report  of  the  Ontario  Law  Reform  Commission  on  Family  Law,  Pari 

IV,  Family  Property  Law. 

4See  Appendix  A  for  a  chart  setting  out  the  distribution  of  jurisdiction  in  family 
law  matters. 
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and  maintenance,  although  these  same  matters  may  also  be  ancillary  to 
divorce,  in  which  case  they  are  said  to  fall  within  the  legislative  compe- 
tence of  Parliament. 

The  constitutional  position  with  respect  to  matters  of  alimony, 
maintenance  and  custody  is  not  always  clear.  In  addition  to  legislating 
for  divorce,  the  Divorce  Act5  also  provides  for  corollary  relief  by  way 
of  alimony,  maintenance,  custody  and  access.  It  is  arguable,  and,  indeed, 
has  been  argued,  that  these  matters  relate  only  to  "Property  and  Civil 
Rights  in  the  Province",  and  that  the  federal  legislation  is  ultra  vires. 

The  Ontario  Court  of  Appeal  has  twice  upheld  the  validity  of  the 
custody  provisions  of  the  Divorce  Act.6  In  both  cases  Laskin,  J.A. 
expressed  his  view  that  the  provisions  of  the  Divorce  Act  must  prevail 
over  provincial  legislation.  In  Tapson  v.  Tapson,  he  said:7 

...  it  is  my  view  that  where  children  who  are  within  the 
Divorce  Act  are  equally  within  the  terms  of  the  Matrimonial  Causes 
Act,  the  former  Act  alone  must  be  taken  to  apply  to  any  claim  for 
corollary  relief  in  respect  of  those  children,  when  such  relief  is 
sought  in  association  with  a  petition  for  divorce  brought  under  the 
federal  enactment. 

In  Papp  v.  Papp,  he  reached  the  following  conclusion  after  posing 
the  issue  by  asking  whether  the  custody  provisions  of  the  Divorce  Act 
"complement"  rather  than  "supplement"  the  divorce  provisions.8 

On  the  view  I  have  taken  of  the  restricted  nature  of  the  custody 
jurisdiction  under  the  Canadian  Divorce  Act,  I  hold  that  its  provi- 
sions as  to  custody  are  valid  enactments  under  the  federal  power 
in  relation  to  marriage  and  divorce.  To  me,  they  are  bound  up  with 
the  direct  consequences  of  marriage  and  its  dissolution  as  much  as 
is  alimony  and  maintenance;  and,  much  more  importantly  than  those 
it  is  so  bound  up  by  reason  of  the  physical  and  human  relationships 
of  parents  and  their  children.  The  fact  that  these  can  exist  outside 
of  formal  marriage  does  not  affect  the  matter  where  it  is  dealt  with 
in  terms  of  marriage  and  its  dissolution.  The  very  concept  of  divorce 
where  there  are  dependent  children  of  the  marriage  makes  the 
question  of  their  custody  a  complementary  one  to  divorce  itself. 

The  Appellate  Division  of  the  Alberta  Supreme  Court  in  Heikel  v. 
Heikel9  has  held  the  corollary  relief  provisions  of  the  Divorce  Act  intra 
vires,  agreeing  with  the  Manitoba  Court  of  Appeal  in  Whyte  v.  Whyte,10 
In  Heikel  v.  Heikel,  Smith,  C.J. A.  made  the  following  statement:11 

On  the  constitutional  aspect  of  the  appeal  we  have  read  and 
considered  the  unanimous  decision  of  the  Manitoba  Court  of  Appeal 


5R.S.C.  1970,  c.  D-8. 

Wapson  v.  Tapson,  [1970]  1  O.R.  521;  8  D.L.R.  (3d)  727.  Papp  v.  Papp,  [1970] 
1  O.R.  331;  8  D.L.R.  (3d)  389. 

''Tapson  v.  Tapson,  [1970]  1  O.R.  521  at  522. 

*Papp  v.  Papp,  [1970]  1  O.R.  331  at  338. 

9(1970),  12  D.L.R.  (3d)  311. 
10(1969),  7  D.L.R.  (3d)  7;  69  W.W.R.  536. 
11(1970),  12  D.L.R.  (3d)  311  at  312. 


16 

in  Whyte  v.  Whyte  (1969),  7  D.L.R.  (3d)  7,  69  W.W.R.  536,  in 
which  it  was  held  that  although  alimony,  maintenance  and  the 
custody  of  children  are  matters  of  property  and  civil  rights  over 
which  the  provincial  Legislatures  are  given  exclusive  jurisdiction, 
these  matters  are  inseparable  from  the  power  to  grant  dissolution  of 
marriage  and  the  Divorce  Act  is  not  ultra  vires  the  Parliament  of 
Canada  because  it  confers  on  a  Court  granting  dissolution  of  mar- 
riage jurisdiction  to  make  orders  corollary  to  divorce  in  respect  of 
custody  and  maintenance. 

We  agree  with  the  reasoning  and  the  conclusion  of  the  Mani- 
toba Court  of  Appeal  in  that  case.  We  are,  therefore,  of  the  view 
that  the  constitutional  attack  made  by  the  appellant  must  be 
dismissed. 

In  the  Whyte  case,12  the  Manitoba  Court  of  Appeal  had  expressed 
the  view  that  the  custody  and  maintenance  provisions  of  the  Divorce  Act 

...  are  intra  vires  of  Parliament.  We  are  of  the  opinion  that 
they  are  ancillary  to  the  main  issue  of  divorce  in  that  when  dealing 
with  the  status  of  spouses  and  in  the  event  of  a  decree  of  dissolution 
of  the  marriage  there  immediately  arises,  or  may  arise,  the  question 
of  custody  of  the  issue  of  the  former  spouses,  as  well  as  the  main- 
tenance to  be  provided  either  to  the  spouse,  or  to  the  issue,  or 
to  both. 

Since  the  corollary  relief  is  described  as  ancillary  to  a  divorce 
action,  there  has  been  some  question  as  to  whether  or  not  such  relief 
may  be  granted  if  the  petition  fails.13  Laskin,  J. A.  in  Papp  v.  Papp, 
expressed  the  view  that  the  provisions  of  the  Divorce  Act  are  not  opera- 
tive with  regard  to  custody  or  other  corollary  relief  if  the  petition  for 
divorce  is  unsuccessful.  In  the  event  of  failure  the  parties  would  have 
to  invoke  provincial  legislation  to  pursue  what  under  the  Divorce  Act 
is  corollary  relief.14 

Recently  the  Ontario  Court  of  Appeal  in  Richards  v.  Richards15 
held  that  when  Parliament  entered  the  field  of  divorce  and  corollary 
relief  by  the  passage  of  the  Divorce  Act,  any  provincial  legislation  that 
dealt  with  the  same  subject-matter,  and  in  particular,  section  2(1  )(c) 
of  The  Matrimonial  Causes  Act16  (which  provides  that  maintenance  shall 
terminate  on  the  wife's  remarriage)  ceased  to  be  effective. 

It  is  thus  apparent  that  the  jurisdictional  lines  in  family  law  are  not 
clearly  drawn.  Divorce,  because  of  the  provisions  of  section  91(26)  of 
the  British  North  America  Act  is  within  the  exclusive  jurisdiction  of 
Parliament.  To  the  extent  that  custody,  access,  maintenance  and  alimony 
are  ancillary  to  a  divorce  petition,  Parliament  is  deemed  to  have  occupied 
the  field,  and  provincial  legislation  is  valid  with  respect  to  these  matters 
only  when  such  questions  arise  apart  from  a  divorce  petition.  If  custody, 


12(1969),  7  D.L.R.  (3d)  7  at  10. 

l3See  Evans  v.  Evans  and  Robinson  (1969),  70  W.W.R.  153. 

H[1970]  1  O.R.  331  at  338. 

15[1972]  2  O.R.  596. 

16R.S.O.  1970,  c.  265. 
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access,  maintenance  or  alimony  are  sought  apart  from  a  divorce,  then 
the  parties  must  seek  their  relief  under  provincial  legislation.  Alimony, 
the  division  of  matrimonial  property,  wardship,  guardianship,  affiliation 
proceedings,  and  adoption  are  also  matters  for  provincial  legislation. 
Juvenile  delinquency,  and  criminal  charges  arising  out  of  family  disputes 
being  criminal  matters,  are,  of  course,  properly  within  the  legislative 
competence  of  Parliament,  and  these  matters  then,  are  governed  by 
federal  legislation.17 

Having  thus  broadly  determined  what  family  law  matters  fall  within 
the  respective  legislative  competence  of  Parliament  and  the  provincial 
Legislatures,  it  then  becomes  necessary  to  determine  which  of  these 
matters,  whether  the  subject  of  federal  or  provincial  legislation,  are  within 
the  jurisdiction  of  federally  appointed  judges  and  which  are  within  the 
jurisdiction  of  provincially  appointed  judges. 

Under  the,  British  North  America  Act18  there  is  a  division  in  the 
appointment  to  and  administration  of  Canada's  courts  between  Parlia- 
ment and  the  provincial  Legislatures. 

Section  96  of  the  British  North  America  Act  confers  on  the  Parlia- 
ment of  Canada  the  exclusive  power  to  appoint  judges  to  the  superior 
courts,  that  is,  to  the  Supreme  Court,  and  also  to  the  County  and  District 
Courts  in  each  Province.19  Section  92(14)  confers  exclusive  power  on 
the  provincial  Legislatures  to  make  laws  relating  to  the  administration 
of  justice  in  the  province,  including  the  constitution,  maintenance,  and 
organization  of  all  courts  in  the  province.20  All  courts  in  the  province 
then,  both  criminal  and  civil,  are  constituted  and  administered  by  the 
province,  but  Parliament  has  the  exclusive  power  to  appoint  the  judges 
to  the  superior  courts  in  the  province,  and  to  the  County  and  District 
Courts,21  while  the  province  has  the  exclusive  power  to  appoint  judges 
to  the  Provincial  Courts.22  The  Family  Court  in  Ontario  is  a  division 
of  the  Provincial  Courts  and,  hence,  all  family  court  judges  are  provin- 
cially appointed. 

While  the  division  between  Parliament  and  the  provincial  Legisla- 
tures in  the  constitution  of  and  appointments  to  the  province's  courts 
appears  to  be  clear  cut,  and  simple  to  state,  the  ramifications  of  the 
division  are  not.  It  is  important,  for  example,  to  remember  that  both 
levels  of  government  must  act  to  create  a  section  96  judgeship.  It  has 


l^See  pp.  20-30,  infra,  for  a  detailed  examination  of  jurisdiction  in  each  of  the 
above-mentioned  family  law  matters. 

iSThe  British  North  America  Act,  1867,  30  &  31  Vict.,  c.  3. 

19S.  96.  The  Governor  General  shall  appoint  the  Judges  of  the  Superior  District 
and  County  Courts  in  each  Province,  except  those  of  the  Courts  of  Probate  in 
Nova  Scotia  and  New  Brunswick. 

20S.  92(14).  The  Administration  of  Justice  in  the  Province,  including  the  Con- 
stitution, Maintenance  and  Organization  of  Provincial  Courts,  both  of  Civil  and 
of  Criminal  Jurisdiction,  and  including  Procedure  in  Civil  Matters  in  those 
Courts. 

21The  British  North  America  Act,  s.  96.  The  salaries  of  superior  court  judges, 
and  of  County  and  District  Court  judges  are  fixed  and  paid  by  Parliament.  See 
the  British  North  America  Act,  s.  100. 

22See  the  British  North  America  Act,  s.  92(11):  The  Establishment  and  Tenure 
of  Provincial  Officers  and  the  Appointment  and  Payment  of  Provincial  Officers. 
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been  said  that  judicial  vacancies  for  provincial  courts  within  section  96 
do  not  exist,  even  if  the  province  has  done  its  part,  unless  and  until 
Parliament  has  made  provision  for  the  necessary  salaries.23  There  is  no 
doubt  that  collaboration  between  the  federal  government  and  the  provin- 
cial government  is  vital  for  the  due  and  proper  administration  of  justice 
in  the  Supreme  Court,  and  in  the  County  and  District  Courts  in  the 
province. 

Professor  Lederman  has  wryly  observed24  that  this  fact  means  that 

.  .  .  either  a  perverse  federal  government  or  a  perverse  provin- 
cial one  could  impair  or  deadlock  the  administration  of  justice 
in  the  superior  or  county  courts  of  a  given  province.  But  we  are 
here  at  the  primary  level  of  constitutional  power  and  duty  where 
one  must  assume  that  the  two  authorities  will  collaborate  willingly 
with  a  due  sense  of  responsibility  to  establish  and  maintain  neces- 
sary  courts. 

Section  96,25  in  its  literal  sense,  appears  to  do  no  more  than  confer 
upon  Parliament  the  power  to  appoint  judges  to  a  restricted  group  of 
courts.  It  has  been  interpreted,  however,  to  impose  a  separation  of  powers 
between  section  96  courts  on  the  one  hand  and  non-section  96  courts 
on  the  other,  in  their  authority  to  interpret  and  apply  the  laws  of  Parlia- 
ment and  the  provincial  Legislatures.  In  other  words,  it  has  been  used 
as  the  basis  for  a  guarantee  of  jurisdiction  to  the  courts  staffed  by  judges 
appointed  under  section  96. 

That  there  exists,  in  fact,  a  separation  of  powers  between  section  96 
courts  and  non-section  96  courts  in  their  authority  to  interpret  and  apply 
the  law  of  Canada  and  of  the  provinces  is  not  questioned.  What  has  been 
debated,  however,  is  the  test  delineating  the  separation.  A  number  of 
cases  have  been  concerned  with  this  matter,26  as  have  several  leading 
articles  in  the  field  of  constitutional  law.27  It  seems  that,  to-day,  it  is 
generally  accepted  that  it  is  ultra  vires  the  provincial  Legislatures  to 


23See  Lederman,  "The  Independence  of  The  Judiciary"  (1956),  34  Can.  Bar  Rev. 
1139  at  1161. 

™lbid. 

25For  a  discussion  of  this  section  see  the  arcticles  mentioned  in  n.  27,  infra. 

26See,  for  example,  Toronto  v.  York,  [1938]  A.C.  426;  Reference  Re  Authority 
to  Perform  Functions  Vested  By  The  Adoption  Act,  The  Children's  Protection 
Act,  The  Children  of  Unmarried  Parents  Act,  The  Deserted  Wives'  and  Chil- 
dren's Maintenance  Act  of  Ontario,  [1938]  S.C.R.  398,  3  D.L.R.  497;  Labour 
Relations  Board  of  Saskatchewan  v.  John  East  Iron  Works  Ltd.,  [1949]  A.C. 
134,  [1948]  4  D.L.R.  673,  [1948]  2  W.W.R.  1055;  Toronto  v.  Olympia  Edward 
Recreation  Club  Ltd.,  [1955]  S.C.R.  454;  A.  E.  Dupont  v.  Inglis,  [1958]  S.C.R. 
535,  14  D.L.R.  (2d)  417. 

27See,  for  example,  Willis,  "Section  96  of  the  British  North  America  Act"  (1940), 
18  Can.  Bar  Rev.  517.  M.C.  Shumiatcher,  "Section  96  of  the  British  North 
America  Act  Re-Examined"  (1949),  27  Can.  Bar.  Rev.  131;  Laskin,  "Municipal 
Tax  Assessment  and  Section  96  of  the  British  North  America  Act"  (1955),  33 
Can.  Bar  Rev.  993;  Lederman,  "The  Independence  of  the  Judiciary"  (1956), 
34  Can.  Bar.  Rev.  1139. 
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confer  on  provincial  nominees  the  jurisdiction  exclusively  exercised  by  or 
broadly  conforming  to  that  exclusively  exercised  by  section  96  judges  in 
1867,  the  date  of  Confederation.28 

The  Ontario  Court  of  Appeal  has  recently  expressed  its  agreement 
with  this  view  in  Reference  Re  Constitutional  Validity  of  Section  1 1  of 
the  Judicature  Amendment  Act,  1970  (No.  4).29  Arnup  J. A.  quoted 
with  approval  a  passage  from  the  judgment  of  Ritchie  J.  in  Attorney 
General  of  British  Columbia  v.  McKenzie,30  a  decision  of  the  Supreme 
Court  of  Canada: 

.  .  .  The  distinction  between  a  provincial  legislature  conferring 
jurisdiction  upon  courts  presided  over  by  provincially  appointed 
officials  on  the  one  hand  and  upon  courts  to  which  the  Governor 
General  has  appointed  judges  on  the  other  hand,  is  that  in  the 
former  case  the  provincially  appointed  official  is  excluded  by  reason 
of  the  origin  of  his  appointment  from  exercising  jurisdiction  broadly 
conforming  to  the  type  exercised  by  Superior,  District  or  County 
Courts  (see  In  Re  The  Adoption  Act,  [1938]  S.C.R.  398,  In  Re 
Labour  Relations  Board  of  Saskatchewan  v.  John  East  Iron  Works, 
[1949]  A.C.  134,  and  Attorney  General  for  Ontario  and  Display 
Services  Company  Limited  v.  Victoria  Medical  Building  Limited, 
[1960]  S.C.R.  32)  whereas  it  is  within  the  exclusive  power  of  the 
provincial  legislation  to  define  the  jurisdiction  of  provincial  courts 
presided  over  by  federally  appointed  judges. .  . . 

Another  question  which  arises  from  a  consideration  of  the  division 
of  powers  between  Parliament  and  the  provincial  Legislatures  with  regard 
to  the  constitution  of  and  appointments  to  the  courts  in  the  province, 
is  the  extent  to  which  the  province  can  jurisdictionally  reorganize  its 
courts.31  Section  92(14)  would  seem  to  give  the  province  wide  powers 
to  reconstitute  or  reorganize  its  own  courts.  This  power,  however,  is  not 
unlimited.  It  is  in  fact  limited  by  section  96  which  has  been  interpreted 
to  impose  qualifications  on  the  power  of  the  province  to  reorganize  its 
courts  on  a  jurisdictional  basis. 

While  the  question  is  not  in  all  respects  completely  free  from  doubt, 
it  does  seem  clear,  especially  after  the  constitutional  Reference  concern- 
ing the  validity  of  provincial  legislation  purporting  to  grant  jurisdiction 


28See  Reference  Re  Authority  to  Perform  Functions  Vested  by  The  Adoption  Act, 
The  Children's  Protection  Act,  The  Children  of  Unmarried  Parents  Act,  The 
Deserted  Wives'  and  Children's  Maintenance  Act  of  Ontario,  [1938]  S.C.R.  398, 
[1938]  3  D.L.R.  497.  Labour  Relations  Board  of  Saskatchewan  v.  John 
East  Iron  Works  Ltd.,  [1949]  A.C.  134.  Attorney  General  for  Ontario  and 
Display  Services  Company  Limited  v.  Victoria  Medical  Building  Limited, 
[1960]  S.C.R.  32. 

29[i97i]  2  o.R.  521. 

SQlbid.  at  530,  Arnup  J.A.  quoting  from  [1965]  S.C.R.  490  at  497. 

31For  a  more  detailed  discussion  of  the  Commission's  views  on  this  matter,  see 
our  Report  on  Administration  of  Ontario  Courts,  Part  I,  Chapter  3,  pp.  69-88. 
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in  divorce  to  the  County  Court  judges  as  local  judges  of  the  High  Court,32 
that  the  province  can  define  the  jurisdiction  of  its  courts  as  long  as  it  does 
not  interfere  with  the  appointment  of  the  judges  thereto.  The  Ontario 
Court  of  Appeal  in  Reference  Re  Constitutional  Validity  of  Section  11 
of  the  Judicature  Amendment  Act,  1970  (No.4),n  quoted  with  approval 
the  words  of  Ritchie  J.  in  Attorney  General  of  British  Columbia  v. 
McKenzie?* 

...  it  is  within  the  exclusive  power  of  the  provincial  legislation 
to  define  the  jurisdiction  of  provincial  courts  presided  over  by 
federally  appointed  judges,  and  as  Strong,  J.  observed  in  Re  County 
Courts  of  British  Columbia,  21  S.C.R.   146  at  453:- 

'If  the  jurisdiction  of  the  courts  is  to  be  defined  by  the  provin 
cial  legislatures  that  must  necessarily  also  involve  the  jurisdic- 
tion of  the  judges  who  constitute  such  courts'. 

It  should  be  added,  however,  that  virtually  all  the  constitutional 
cases  decided  on  the  matter  involved  a  reorganization  of  jurisdiction 
within  the  Supreme  Court,  or  within  the  County  and  District  Courts. 
There  have  been  no  cases  decided  on  the  validity  of  provincial  legislation 
which  takes  away  jurisdiction  from  the  Supreme  Court  and  gives  it 
exclusively  to  a  County  or  District  Court,  or  vice  versa. 

To  avoid  any  constitutional  problem  that  might  be  involved  in  con- 
ferring divorce  jurisdiction,  for  example,  on  a  new  Family  Court,35 
representation  would  have  to  be  made  to  the  Federal  Government  to 
amend  the  Divorce  Act  to  define  "Court"  for  Ontario  as  the  "Family 
Court  of  Ontario". 

We  turn  now  to  examine  the  existing  jurisdiction  in  each  matter 
included  in  our  definition  of  "family  law  matters",  both  from  the  point 
of  view  of  legislative  competence,  and  from  the  point  of  view  of  judicial 
competence.  Once  again  it  is  important  to  remember  that  a  matter  which 
falls  within  the  legislative  competence  of  the  provinces  will  not  necessarily 
be  within  the  jurisdiction  of  a  provincially  appointed  judge,  and  that  a 
matter  which  falls  within  the  legislative  competence  of  Parliament  will 
not  necessarily  be  within  the  jurisdiction  of  a  federally  appointed  judge. 

Juvenile  Delinquency  and  Criminal  Charges  Arising  out  of 
Family  Disputes 

Juvenile  delinquency  and  criminal  charges  arising  out  of  family 
disputes  are  both  properly  within  the  legislative  competence  of  Parlia- 


32See   Reference   Re   Constitutional    Validity   of   Section    11    of   the   Judicature 

Amendment  Act,  1970  (No.  4),  [1971]  2  O.R.  521. 
Wbid. 

Wbid.,  at  530,  quoting  from  [1965]  S.C.R.  490  at  497. 
35A11  other  things  being  equal,  i.e.,  that  the  judges  are  appointed  under  section  96 

of  the  British  North  America  Act. 
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ment  and  so  both  form  the  subject  matter  of  federal  legislation.36  Yet 
both  matters  are  within  the  jurisdiction  of  provincially  appointed  courts. 
Under  the  Juvenile  Delinquents  Act,  "court"  is  defined37  to  mean 

.  .  .  any  court  duly  established  under  any  provincial  statute  for 
the  purpose  of  dealing  with  juvenile  delinquents,  or  specially  author- 
ized by  provincial  statute  ...  to  deal  with  juvenile  delinquents; 

and  under  section  17  of  The  Provincial  Courts  Act,36  each  Provincial 
Court  (Family  Division)  is  a  juvenile  court  for  the  purpose  of  dealing  with 
juvenile  delinquents  under  the  Juvenile  Delinquents  Act,  and  also  has  all 
the  powers  vested  in  a  juvenile  court  under  that  Act.  Thus,  juvenile  de- 
linquency is  a  matter  within  the  jurisdiction  of  the  Provincial  Court 
(Family  Division). 

That  Parliament  can  confer  such  jurisdiction  on  the  Provincial  Court 
(Family  Division)  is  accepted.39  Premising  a  provincial  court  endowed 
with  jurisdiction  to  entertain  provincial  causes  of  action,  it  is  clear  that 


^Juvenile  Delinquents  Act,  R.S.C.  1970,  c.  J-3. 
Criminal  Code,  R.S.C.  1970,  c.  C-34,  ss.  168,  197,  245,  663,  745. 

The  constitutional  validity  of  the  Juvenile  Delinquents  Act  has  been  firmly 
upheld  by  the  Supreme  Court  of  Canada  in  the  recent  decision  of  A.-G.  B.C.  v. 
Smith,  [1967]  S.C.R.  702.  The  issue  was  whether  the  Act  was  ultra  vires  Parlia- 
ment because  it  was  legislation  in  relation  to  children,  or  "on  the  ground  that 
collectively  sections  2(l)(h),  3(1)  and  4  [these  sections  define  delinquency  to 
include  commission  of  a  provincial  or  municipal  offence  by  a  person  under  16 
years  of  age]  infringe  the  right  of  a  provincial  legislature,  under  head  15  s.  92, 
of  the  B.N. A.  Act  to  impose  punishment  for  enforcing  any  law  made  in  the 
province  in  relation  to  any  matter  within  the  scope  of  its  legislative  compe- 
tency", (p.  707).  Delivering  the  judgment  of  the  court,  Fauteux  J.  (as  he  then 
was)  said  (inter  alia:)  ".  .  .  in  its  true  nature  and  character  the  [Juvenile 
Delinquents]  Act,  far  from  being  legislation  adopted  under  the  guise  of  criminal 
law  to  encroach  upon  subjects  reserved  to  the  provinces,  is  genuine  legislation 
in  relation  to  criminal  law  in  its  comprehensive  sense". 

Some  writers,  however,  still  question  the  constitutionality  of  the  provisions 
which  incorporate  provincial  and  municipal  laws  within  the  ambit  of  the  Act. 
One  writer  argues  that  it  is  not  constitutional  for  a  federal  statute  to  incorporate 
and  make  use  of  a  provincial  law  while   at   the  same   time  suspending   the 
operation  of  that  law  by  the  doctrine  of  paramountcy.  (See  Colin  H.  McNairn, 
"Comment"  (1968),  46  Can.  Bar  Rev.  473).  Another  writer  questions  whether 
such  incorporation  is  really  a  valid  exercise  of  the  criminal  law  power.  He  says 
that  "the  variation  in  substantive  liability  that  results  from  making  provincial 
and  local  legislation  the  touchstone,  shows  that  Parliament  is  not  advancing  any 
policy  of  its  own  in  relation  to  the  prohibited  conduct  save  that  based  on  an 
offender's  age".  (See  Laskin,  Canadian  Constitutional  Law,  1969,  Third  Edition, 
p.  855). 
37R.S.C.  1970,  c.  J-3,  s.  2(1). 
38R.S.O.  1970,  c.  369. 
39/n  re  Vancini  (1904),  34  S.C.R.  621. 

"Where  once  the  Parliament  of  Canada  has  given  jurisdiction  to  a  provincial 
court  whether  superior  or  inferior,  or  to  a  judicial  officer,  to  perform  judi- 
cial functions  in  the  adjudicating  of  matters  over  which  the  Parliament  of 
Canada  has  exclusive  jurisdiction,  no  provincial  legislation,  in  our  opinion, 
is  necessary  in  order  to  enable  effect  to  be  given  to  such  parliamentary 
enactments."  (p.  627). 
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Parliament  may  endow  it  with  authority  to  entertain  federal  causes  as 
well.40 

By  virtue  of  section  9(1)  of  The  Provincial  Courts  Act,  every  pro- 
vincial judge 

(a)  is  given  jurisdiction  to  exercise  all  the  powers  and  perform  all 
the  duties  conferred  or  imposed  upon  a  provincial  judge  by  any 
Act  of  Parliament  or  of  the  Legislature; 

(b)  is  given  all  the  power  and  authority  vested  by  an  Act  of  the 
Legislature  in  a  magistrate,  two  justices  of  the  peace  sitting 
together,  or  a  juvenile  and  family  court  judge;  and 

(c)  is  given  jurisdiction  to  exercise  all  the  powers  and  perform  all 
the  duties  confererd  or  imposed  upon  a  magistrate  under  any 
Act  of  Parliament.41 

It  is  from  this  Section  that  judges  of  the  Provincial  Courts  (Family 
Division)  derive  their  power  to  hear  cases  under  ss.  168,  197,  245,  663 
and  745  of  the  Criminal  Code.  All  the  offences  specified  in  these  sections 
relate  to  family  life  and  include  charges  of  corrupting  children,  failing  to 
provide  the  necessities  of  life  for  children  and  adult  dependents,  common 
assault  and  threats  of  bodily  harm  involving  members  of  a  family. 

Divorce 

Divorce  is  within  the  exclusive  legislative  competence  of  Parliament  by 
virtue  of  section  91(26)  of  the  British  North  America  Act,  and  within  the 
exclusive  jurisdiction  of  superior  courts.  In  the  case  of  Ontario,  the  Divorce 
Act42  defines  "court"  as  the  trial  division  of  the  Supreme  Court  of  the 
Province.  Until  recently  Supreme  Court  judges  had  exclusive  jurisdiction 
to  entertain  divorce  petitions.  County  court  judges  now  exercise  divorce 
jurisdiction  as  local  judges  of  the  Supreme  Court,  by  virtue  of  section 
118(3)  of  The  Judicature  Act.43 

Maintenance  and  Alimony 

(a)  Ancillary  to  a  Divorce  petition. 

(b)  Apart  from  a  Divorce  petition. 


^See  Laskin,  Canadian  Constitutional  Law,  Third  Edition,  p.  819.  It  is  equally 
clear  that  jurisdiction  conferred  by  Parliament  on  a  provincial  court  in  respect 
of  a  federal  matter  may  not  be  withdrawn  by  provincial  legislation. 

41 A  provincial  judge  may  exercise  the  powers  and  duties  of  a  magistrate  under 
Part  XVI  of  the  Criminal  Code  only  when  he  has  been  so  designated  by  the 
Lieutenant  Governor  in  Council.  See  s.  9(2)  of  The  Provincial  Courts  Act. 
Part  XVI  of  the  Criminal  Code  confers  jurisdiction  on  a  magistrate  to  try  in- 
dictable offences  on  the  election  of  the  accused,  or  in  certain  cases  without  his 
election. 

42R.S.C.  1970,  c.  D-8,  s.  2. 

43R.S.O.  1970,  c.  228. 

The  Ontario  Court  of  Appeal  has  upheld  the  validity  of  s.  118(3)  and  has 
held  it  intra  vires  the  provincial  legislature.  See  Reference  Re  Constitutional 
Validity  of  Section  11  of  the  Judicature  Amendment  Act,  1970  (No.  4),  [1971] 
2  OR.  521. 
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(a)  It  is  generally  accepted  that  to  the  extent  that  alimony  and  mainte- 
nance are  ancillary  to  a  divorce  petition,  Parliament  has  legislative  com- 
petence.44 And  to  the  extent  that  they  are  ancillary  to  divorce,  aiimony 
and  maintenance  are  in  the  exclusive  jurisdiction  of  federally  appointed 
judges — that  is,  judges  of  the  Supreme  Court  and  of  the  County  Court, 
the  latter  in  their  capacity  as  local  judges  of  the  Supreme  Court. 

(b)  When  made  apart  from  a  petition  for  divorce,  applications  for  main- 
tenance and  alimony  are  considered  to  be  matters  concerning  property 
and  civil  rights  in  the  province,  and  hence,  by  virtue  of  section  92(13), 
they  fall  within  the  legislative  competence  of  the  provincial  legislatures.45 

A  deserted  wife  may  apply  for  maintenance  for  herself  and  for  her 
children  in  the  Provincial  Court  (Family  Division)  under  The  Deserted 
Wives'  and  Children's  Maintenance  Act.46  The  Supreme  Court  of  Canada 
in  Reference  Re  Adoption  Act,  Etc.41  upheld  the  validity  of  the  legisla- 
tion which  provided,  and  still  does  provide  that  applications  under  the 
statute  should  be  heard  by  provincially  appointed  judges.  In  other  words, 
the  Court  held  that  maintenance  under  the  Act,  properly  falls  within  the 
jurisdiction  of  provincially  appointed  judges. 

Alimony,  as  distinct  from  maintenance,  is  awarded  in  Ontario  under 
The  Judicature  Act,  s.  2,48  and  the  law  applicable  is  the  law  of  England 
as  it  existed  at  the  time  The  Judicature  Act,  1895  came  into  effect,  that  is, 
January  1,  1896.49 

The  jurisdiction,  power  and  authority  exercised  by  the  High  Court 
of  Justice  on  the  31st  day  of  December  1912,  is  found  in  c.  12  of  the 
Statutes  of  Ontario  1895  (58  Vict.),  s.  30.  This  was  The  Judicature  Act 
1895,  and  was  a  consolidation  of  the  Act  governing  the  Supreme  Court  of 
Judicature  of  Ontario.  It  came  into  force  on  January  1st,  1896  and  section 
30  reads  as  follows: 

The  High  Court  shall  have  jurisdiction  to  grant  alimony  to  any 
wife  who  would  be  entitled  to  alimony  by  the  law  of  England,  or  to 
any  wife  who  would  be  entitled  by  the  law  of  England  to  a  divorce 
and  to  alimony  as  incident  thereto,  or  to  any  wife  whose  husband 
lives  separate  from  her  without  any  sufficient  cause  and  under  cir- 


^For  a  discussion  of  this  matter  see  pp.  15-16,  supra. 

4*See  Reference  Re  Adoption  Act  Etc.,  [1938]  S.C.R.  398,  [19381  3  D.L.R.  497. 

46R.S.O.  1970,  c.  128. 

47[1938]  S.C.R.  398,  [1938]  3  D.L.R.  497. 

48R.S.O.  1970,  c.  228. 

s.  2.  The  Supreme  Court  shall  be  continued  as  a  superior  court  of  record, 

having  civil  and  criminal  jurisdiction,  and  it  has  all  the  jurisdiction, 

power  and  authority  that  on  the  31st  day  of  December,  1912,  was 

vested  in  or  might  be  exercised  by  the  Court  of  Appeal  or  by  the 

High  Court  of  Justice  or  by  a  divisional  court  of  that  court,  and  such 

jurisdiction,  power  and  authority  shall  be  exercised  in  the  name  of  the 

Supreme  Court. 

^Scott  v.  Scott  (1929),  64  O.L.R.  422;  Cumpson  v.  Cumpson,  [1934]  O.R.  60  at 

63;  Gardner  v.  Gardner,  [1937]  O.W.N.  500;  Weatherall  v.  Weatherall,  [1937] 

O.R.  572;  H.  v.  H.,  [1944]  O.R.  438  at  450;  Cuthbertson  v.  Cuthbertson,  [1952] 

O.R.  762. 

All  these  cases  trace  and  discuss  the  history  of  the  jurisdiction  of  the  Court 
to  grant  alimony  and  the  grounds  upon  which  it  may  be  granted. 
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cumstances  which  would  entitle  her,  by  the  law  of  England,  to  a 
decree  for  restitution  of  conjugal  rights;  and  alimony  when  granted 
shall  continue  until  the  further  order  of  the  court. 

The  effect  of  this  section  is  preserved  in  section  2  of  The  Judicature 
Act.  Alimony,  then,  is  within  the  jurisdiction  of  the  Supreme  Court  and 
of  judges  appointed  under  section  96  of  the  British  North  America  Act. 

Custody50 

It  is  generally  accepted  that  matters  of  custody  are  within  the  legis- 
lative competence  of  Parliament  when  an  application  for  custody  is  made 
ancillary  to  a  divorce  petition,51  and  within  the  legislative  competence  of 
the  provincial  legislature  to  enact  legislation  with  regard  to  property  and 
civil  rights,  when  an  application  for  custody  is  made  under  The  Deserted 
Wives'  and  Children's  Maintenance  Act52  or  under  The  Infants  Act.53 

When  custody  of  children  forms  part  of  the  corollary  relief  awarded 
in  a  divorce  action,  jurisdiction  is  vested  in  the  Supreme  Court,  or  in 
County  Court  judges  acting  as  local  judges  of  the  Supreme  Court.54 

When,  however,  a  custody  application  is  made  apart  from  divorce 
proceedings,  judicial  jurisdiction  is  divided.  A  custody  application  can  be 
brought  under  two  provincial  statutes — The  Infants  Act,  and  The  Deserted 
Wives'  and  Children's  Maintenance  Act.  If  brought  under  the  former, 
jurisdiction  is  in  the  Supreme  Court  or  the  Surrogate  Court,55  and  hence, 
within  the  competence  of  a  judge  appointed  under  section  96  of  the  British 
North  America  Act.  If  brought  under  the  latter,  jurisdiction  is  in  the  Pro- 
vincial Court  (Family  Division).56  A  custody  order  per  se  may  be  brought 
under  The  Infants  Act.  Custody  under  The  Deserted  Wives'  and  Children's 
Maintenance  Act  is  dependent  upon  the  making  of  a  maintenance  order.57 

Duff  C.J.C.  in  Reference  Re  Adoption  Act  Etc.58  specifically  ap- 
proved the  power  of  provincially  appointed  judges  to  make  custody  orders 
in  conjunction  with  maintenance  orders  under  The  Deserted  Wives'  and 
Children's  Maintenance  Act.59  It  is  interesting  to  note,  however,  that  the 


50The  meaning  of  an  award  of  custody,  and  its  relationship  to  the  concept  of 
guardianship  has  never  been  exhaustively  defined.  An  analysis  of  the  legislation 
and  the  jurisprudence  surrounding  the  two  concepts  will  be  found  in  the  Report 
of  the  Ontario  Law  Reform  Commission  on  Family  Law,  Part  III  Children. 

We  do  not  here  refer  to  another  head  of  jurisdiction  residing  in  the  Supreme 
Court,  namely  the  parens  patriae  power.  The  extent  of  this  head  of  jurisdiction 
and  the  question  of  its  effect  on  jurisdiction  granted  by  legislation  in  matters 
of  custody  and  guardianship  is  discussed  in  our  Report  on  Children. 

^Papp  v.  Papp,  [1970]  1  O.R.  331.  See  also  supra,  pp.  32-35. 

S2R.S.O.  1970,  c.  128.  See  Reference  Re  Adoption  Act  Etc.,  [1938]  S.C.R.  398, 
[1938]  3  D.L.R.  497. 

"R.S.O.  1970,  c.  222. 

54See  above  pp.  31-35,  pp.40-41,  &  p.  46,  supra  for  a  discussion  of  jurisdiction 
in  divorce  proceedings. 

5577ie  Infants  Act,  R.S.O.  1970,  c.  222,  s.  1  (2). 

5&The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O.  1970,  c.  128, 
s.   1. 

SlYewechyn  v.  Yewechyn,  [1951]  O.W.N.  101;  Re  Chartrand  (1965),  49  D.L.R. 
(2d)   203. 

58[i938]  S.C.R.  398. 

Wlbid.,  pp.  419-421  passim. 
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power  to  make  custody  orders  under  the  Act  was  not  in  fact  granted  to 
provincially  appointed  judges  until  1948.60  These  orders  arc,  of  course, 
dependent  on  the  making  of  a  maintenance  order  and,  in  all  probability 
could  not  be  attacked  by^constitutional  arguments  on  jurisdiction.61 

The  situation  at  present  is,  then,  that  if  a  claim  for  custody  is  made 
in  a  divorce  petition,  the  Supreme  Court  or  the  County  Court  (local  judges 
of  the  Supreme  Court)  have  jurisdiction  to  make  the  custody  order; 
custody  per  se  can  be  awarded  by  the  Surrogate  Court,  (or  by  the  Supreme 
Court)  under  The  Infants  Act',  and  where  maintenance  is  awarded,  custody 
can  be  granted  by  the  Provincial  Courts  (Family  Division)  under  The 
Deserted  Wives'  and  Children's  Maintenance  Act. 

Guardianship 

Guardianship  is  regarded  as  a  matter  falling  within  section  92(13) 
of  the  British  North  America  Act  and  hence  within  the  legislative  compe- 
tence of  the  provincial  legislature.  Under  The  Infants  Act,62  jurisdiction 
to  appoint  guardians  is  given  to  the  Surrogate  Court.  While  the  subject 
matter  is  within  the  legislative  competence  of  the  province,  jurisdiction  in 
guardianship  is,  as  a  matter  of  practice,  vested  in  federally  appointed 
judges.63 

Adoption 

It  seems  clear  from  the  jurisdiction  that  adoption  is  a  matter  within 
the  legislative  competence  of  the  province  by  virtue  of  section  92(13)  of 
the  British  North  America  Act,  "Property  and  Civil  Rights  in  the  Prov- 
ince". Duff  C.J.C.  in  Reference  Re  Adoption  Act  Etc.  said:64 

Let  me  first  observe  that  the  jurisdiction  of  the  Legislature  to 
pass  the  Adoption  Act  appears  to  me  too  clear  for  discussion  and  I 
add  nothing  to  that. 

Jurisdiction  to  make  adoption  orders  is  vested  in  the  Supreme  Court 
or  the  County  Court.65  Adoption  is  thus,  at  present,  a  matter  for  section  96 

60S.O.  1948,  c.  26,  s.  1. 

6iSince  the  case  of  Reference  Re  Adoption  Act  Etc.,  [1938]  S.C.R.  398  it  has 
been  generally  accepted  that  the  limited  jurisdiction  of  the  Provincial  Courts 
(Family  Division)  to  make  custody  orders  ancillary  to  maintenance  orders,  is 
constitutional.  It  is,  of  course,  arguable  that  since  custody  orders  were  made 
only  by  superior  courts  in  1867;  the  test  laid  down  in  Labour  Relations  Board 
of  Saskatchewan  v.  John  East  Iron  Works  Ltd.,  [1949]  A.C.  134,  would  lead 
one  to  conclude  that  such  orders  cannot  now  be  made  by  an  inferior  court. 
Since  Duff  C.J.C.  in  Reference  Re  Adoption  Act  Etc.  based  his  judgment  on  the 
fact  that  maintenance  orders  were  made  by  inferior  courts  in  1867,  such  an 
argument  may  have  some  weight.  The  counter-argument,  of  course,  is  that 
custody  orders  are  so  inextricably  bound  up  with  an  order  to  pay  maintenance 
for  a  child,  that  on  the  basis  of  ancillarity,  the  Provincial  Court  must  be  able 
to  make  those  orders  in  the  special  circumstances  required  by  the  Act. 

62R.S.O.  1970,  c.  222. 

63Surrogate  Court  judges,  while  appointed  by  the  Province  as  such,  are  usually 
County  Court  judges. 

64[1938]  S.C.R.  398  at  418. 

&The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  Part  IV.  As  a  matter  of  practice, 
most  adoption  applications  are  heard  by  the  County  Court. 
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judges.  In  view  of  the  fact,  however,  that  adoption  is  a  comparatively 
recent  legal  phenomenon — adoption  was  not  known  to  the  law  of  Ontario 
until  192 166 — the  appropriate  place  for  it  in  the  jurisdictional  hierarchy  is 
not  as  clear  as  it  might  otherwise  be.  It  is  arguable  that  since  adoption  was 
not  a  matter  that  broadly  conformed  to  the  type  of  matter  determined  by 
superior  courts  in  1867,  there  was  no  constraint  on  the  province  to  assign 
it  to  the  jurisdiction  of  federally  appointed  judges,  and  hence  there  was 
nothing  to  prevent  the  province  from  assigning  it  to  the  jurisdiction  of 
provincially  appointed  judges. 

Protection  and  Care  of  Neglected  Children 
Protection  of  Children  Born  Out  of  Wedlock 

Both  of  these  matters  are  said  to  fall  within  the  legislative  compe- 
tence of  the  provincial  legislature,67  and  jurisdiction  in  both  is  exercised 
by  the  Provincial  Courts  (Family  Division).68 

Legitimacy 

It  is  necessary  to  distinguish  between  the  making  of  an  affiliation 
order  against  the  father  of  a  child  (in  which  a  court  finds  a  man  to  be  the 
putative  father  for  the  purpose  of  binding  him  to  make  payments  to  the 
mother  for  the  child's  maintenance)  and  a  finding  of  legitimacy  which 
establishes  a  child's  right  to  inherit  under  a  will  or  an  intestacy,  or  to 
claim  under  The  Dependants'  Relief  Act69  or  The  Fatal  Accidents  Act.10 

As  to  affiliation  orders,  the  making  of  these  has  been  within  the  com- 
petence of  provincially  appointed  judges  only  since  1965.71  From  the  year 
1921,  when  the  affiliation  order  first  appeared  in  Ontario  as  a  legal  phe- 
nomenon,72 jurisdiction  resided  concurrently  in  the  County  and  District 
Courts  and  in  Juvenile  courts.73  Prior  to  1921  the  only  action  analogous 
to  affiliation  proceedings  was  an  action  against  the  father  of  an  illegitimate 
child  for  necessaries  which  had  been  furnished  to  the  child.74  This  action 
arose  originally  as  an  adjunct  to  the  action  for  seduction,75  and  remained 


MThe  Adoption  Act  1921,  S.O.  1921,  c.  53. 

6?See  Duff  CJ.C.  in  Reference  Re  Adoption  Act  Etc.,  [1938]  S.C.R.  398. 
6&The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  20(2)  and  s.  48. 
6*R.S.O.  1970,  c.  126. 
70R.S.O.  1970,  c.  164. 

7i77ie  Child  Welfare  Act,  S.O.  1965,  c.  14,  s.  48(1).  This  section  provided  that: 
"In  this  Part,  "judge"  means  the  judge  of  a  juvenile  and  family  court." 
Section  48(1)  of  The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  provides  that: 

"In  this  Part,  "judge"  means  a  provincial  judge  presiding  in  a  provincial 
court  (family  division)." 
TLThe  Children  of  Unmarried  Parents  Act,  S.O.  1921,  c.  54. 
Klbid.,  section  3(a). 

74E.g.  The  Illegitimate  Children's  Act,  1911,  1  Geo.  V.  c.  36,  s.  2(1)  provided 
that: 

"Any  person  who  furnishes  food,  clothing,  lodging  or  other  necessaries, 
to  any  child  born  out  of  lawful  wedlock,  may  maintain  an  action  for  the 
value  thereof  against  the  father  of  the  child,  if  the  child  was  a  minor  at 
the  time  the  necessaries  were  furnished,  and  was  not  then  residing  with  and 
maintained  by  his  reputed  father  as  a  member  of  his  family." 
75 An  Act  to  make  the  remedy  in  cases  of  seduction  more  effectual,  and  to  render 
the  Fathers  of  illegitimate  Children  liable  for  their  support,  7  W.  4,  c.  8,  s.  3. 
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as  such  until  1877,  when  the  two  actions  became  separated.™  None  of 
the  enactments  relating  to  illegitimate  children  prior  to  1921  directed  that 
the  action  for  necessaries  was  to  be  heard  in  a  particular  court,  which  leads 
to  the  conclusion  that  it  was  considered  to  be  a  matter  within  the  general 
jurisdiction  of  a  superior  court  both  before  and  after  1867.  This  view  is 
reinforced  by  the  case  of  McHugh  v.  Grear11  which  was  heard  in  the 
Court  of  Common  Pleas  and  which  involved  an  action  by  the  plaintiff 
against  the  father  of  his  daughter's  illegitimate  child  for  loss  of  the  daugh- 
ter's services  and  for  expenses  incurred  in  the  upbringing  of  the  child. 

As  to  other  proceedings  involving  findings  of  paternity,  such  as  those 
brought  against  the  administrator  of  an  intestate's  estate  by  a  child  of 
the  deceased  who  claims  that  he  was  born  in  wedlock,  there  seems  little 
doubt  that  these  were  heard  by  a  superior  court  in  1867.78  They  continue 
to  be  heard  there  to-day. 

Presumption  of  Death  and  Parental  Consent 

Both  of  these  matters  are  part  of  the  formal  prerequisites  to  a  valid 
marriage,  and  hence  are  within  the  legislative  competence  of  the  provincial 
legislature  to  make  laws  regarding  the  solemnization  of  marriage,  by  virtue 
of  section  92 ( 12)  of  the  British  North  America  Act.19 

Both  matters,  however,  are  heard  by  section  96  judges.  The  Marriage 
Act80  empowers  a  County  or  District  Court  judge  to  hear  applications  to 
dispense  with  parental  consent  under  certain  circumstances,  and  to  hear 
applications  for  presumption  of  death. 

Division  of  Matrimonial  Property 

In  its  strict  sense,  division  of  matrimonial  property  is  unknown  to 
the  law  of  Ontario.  What  is  known  are  payments  from  one  spouse  to  the 
other  in  the  nature  of  maintenance  and  alimony,  and  applications  under 
section  12  of  The  Married  Women's  Property  Act81  which  empowers  a 
court82  to  hear  summarily  questions  between  husband  and  wife  as  to  prop- 
erty. For  the  purposes  of  this  discussion  "division  of  matrimonial  property" 
refers  to  a  matrimonial  property  system  whereby  on  the  termination  of  the 
marriage  by  death  or  divorce,  and  in  certain  circumstances  during  the  mar- 
riage, the  gains  made  by  the  spouses  during  the  marriage  are  subject  to 
being  divided  equally  between  husband  and  wife.  This  may  be  described 
as  a  form  of  deferred  community  of  property.  Such  a  system  will  be  recom- 
mended by  us  in  our  Report  on  Property  Subjects.83  If  our  recommenda- 
tions are  accepted,  division  of  matrimonial  property  will  become  an  im- 
portant part  of  family  law  in  Ontario. 


76  (i)  An  Act  respecting  the  Action  for  Seduction,  R.S.O.  1877,  c.  57. 

(ii)  An  Act  respecting  the  Support  of  Illegitimate  Children,  R.S.O.  1877,  c.  131. 
77(1868),  18  U.C.C.P.  488. 
78See  "An  Act  respecting  the  Court  of  Chancery",  C.S.U.C.  c.  12,  s.  26(2),  and 

"An  Act  respecting  the  Court  of  Chancery",  R.S.O.  1877,  c.  40,  s.  34(2). 
WKerr  v.  Kerr  and  A.-G.  Ont.,  [1934]  S.C.R.  72,  [1934]  2  D.L.R.  369. 
80R.S.O.  1970,  c.  261,  ss.  9  and  11. 
81R.S.O.  1970,  c.  262. 
82The  Supreme  Court  or  the  County  Court. 
83See  the  Report  of  the  Ontario  Law  Reform  Commission  on  Family  Law,  Part 

IV,  Family  Property  Law. 
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The  question  of  legislative  competence  to  enact  legislation  of  this 
type  is  an  interesting  one.  Prima  facie  it  would  appear  that  the  subject  of 
division  of  matrimonial  property  is  within  the  legislative  competence  of 
the  province  by  authority  of  section  92(13)  of  the  British  North  America 
Act,  "Property  and  Civil  Rights  in  the  Province".  If,  however,  division 
takes  place  upon  divorce,  it  is  arguable  that  it  is  a  distinct  form  of  corol- 
lary relief  to  a  divorce  decree  and  that  it  is  within  the  legislative  compe- 
tence of  Parliament  to  enact  such  a  provision  in  the  Divorce  Act,  along 
with  maintenance  and  alimony.  This  argument  is  based  on  Parliament's 
exclusive  jurisdiction  to  enact  legislation  concerning  "Marriage  and 
Divorce",  under  section  91(26)  of  the  British  North  America  Act. 

It  is  interesting  to  note,  however,  that  the  corollary  provisions  of  the 
Divorce  Act  are  confined  to  maintenance  and  custody.  Parliament  has 
not  legislated  with  respect  to  the  division  of  property  in  divorce  proceed- 
ings.84 The  Special  Joint  Committee  of  the  Senate  and  House  of  Commons 
on  Divorce  suggested  that  Parliament  might  lack  jurisdiction  to  do  so:85 

The  division  of  property  between  divorced  persons  (apart  from 
the  question  of  support  or  maintenance),  as  well  as  such  matters  as 
marriage  settlements,  dower,  homestead  right  .  .  .  may  well  stand 
on  a  different  footing.  These  matters  do  not  involve  rights  and  obli- 
gations between  husband  and  wife,  but  they  seem  ...  to  relate  more 
to  the  property  and  civil  rights  of  the  parties  to  the  marriage  than  to 
their  legal  status  as  married  persons.  They  could  vary  from  time  to 
time  and  from  jurisdiction  to  jurisdiction  and  a  particular  role  is  not 
necessary  or  essential  to  constitute  a  marriage. 

If  division  takes  place  in  circumstances  other  than  divorce,  it  is  pos- 
sible, and  in  our  view  persuasive,  to  argue  that  the  Province  has  legisla- 
tive competence  because  it  is  clearly  a  matter  of  property  and  civil  rights 
in  the  province.  It  may,  however,  be  open  to  view  the  matter  in  a  slightly 
different  light.  It  has  been  suggested  that  Parliament  has  legislative  com- 
petence in  the  matter  because  in  enacting  legislation  providing  for  division 
of  matrimonial  property,  Parliament  is  devising  a  system  which  applies 
only  to  married  persons,  and  that,  hence,  it  is  closely  allied  to  Parliament's 
power  to  pass  legislation  in  relation  to  "Marriage".  We  can  make  no 
definitive  comment  on  the  possible  success  of  such  a  line  or  argument,  but 
record  our  doubt  that  it  can  prevail. 

Nullity 

Nullity  is  a  problematic  area.  The  term  itself  applies  to  both  void  and 
voidable  marriages.  A  void  marriage  is  one  that  has  never  existed  at  all. 
No  decree  is  needed  to  set  it  aside,  although  for  practical  purposes,  one 
may  be  obtained.  It  may,  for  example,  be  necessary  to  seek  a  decree  to 
resolve  some  doubt  whether  the  marriage  is  void.  It  is  essential  that  a  decree 
be  obtained  if  the  wife  wishes  ancillary  relief  by  way  of  maintenance.  A 
voidable  marriage  is  regarded  as  valid  until  it  is  declared  to  be  void,  at 

84Such  a  provision  was  contemplated  for  the  new  Divorce  Act,  but  was 
abandoned. 

85See  Report  of  The  Special  Joint  Committee  of  The  Senate  and  House  of  Com- 
mons on  Divorce,  1967,  p.  59. 
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which  time  it  is  regarded  as  void  ab  initio  for  most  purposes.  A  decree 
must  be  obtained  to  set  aside  a  voidable  marriage. 

In  Ontario,  probably  the  only  remaining  ground  which  creates  a 
voidable  marriage  is  impotency.  A  marriage,  however,  may  be  void  ab 
initio  either  by  reason  of  legal  incapacity  or  lack  of  consent  (these  may 
be  described  as  basic  defects);  or  by  reason  of  formal  defects,  that  is 
defects  in  formalities  with  regard  to  the  solemnization  of  the  marriage. 

By  virtue  of  section  91(26)  of  the  British  North  America  Act,  Par- 
liament has  jurisdiction  over  matters  coming  within  the  class  of  subject 
"Marriage  and  Divorce".  By  virtue  of  section  92(12),  the  provincial 
legislatures  may  make  laws  with  regard  to  the  formalities  of  the  marriage 
ceremony,  and  hence,  have  the  power  to  make  their  formal  requirements 
prerequisites  of  a  valid  marriage. 

It  would  appear  that  Parliament  has  legislative  competence  where 
basic  defects  are  concerned,  and  that  the  provincial  legislature  is  com- 
petent to  enact  legislation  where  formalities  of  solemnization  are  con- 
cerned. 

There  is  another  factor  contributing  to  the  problems  in  this  area. 
There  has  been  some  questions  as  to  whether  or  not  Parliament,  by  its 
provision  in  the  Divorce  Act  has  made  the  annulment  of  marriages  part 
of  the  law  of  divorce  in  Canada.  In  other  words,  has  the  law  of  annul- 
ment in  Ontario  been  changed  by  the  Divorce  Act? 

Section  23  of  the  Divorce  Act  contains  the  following  revocations: 

s.  23(1)  The  Dissolution  and  Annulment  of  Marriages  Act,  the 
Divorce  Jurisdiction  Act,  the  Divorce  Act  (Ontario)  insofar  as  it 
relates  to  the  dissolution  of  marriage  .  .  .  are  repealed. 

(2)  ...  all  other  laws  respecting  divorce  that  were  in  force  in 
Canada  or  any  province  immediately  before  the  2nd  day  of  July 
1968  are  repealed,  but  nothing  in  this  Act  shall  be  construed  as 
repealing  any  such  law  to  the  extent  that  it  constitutes  authority  for 
any  other  matrimonial  cause. 

The  Divorce  Act  (Ontario)  of  1930  had  made  the  law  of  annulment  of 
marriage  as  it  existed  in  England  in  1870  applicable  to  Ontario,  and 
jurisdiction  had  been  conferred  on  the  Supreme  Court  of  Ontario.  Since 
it  was  possible  to  interpret  section  23  of  the  new  Divorce  Act  as  revoking 
the  annulment  provisions  of  the  1930  Act,  questions  arose.  To  remove  all 
doubt  about  the  matter,  Parliament  retained  that  portion  of  the  Divorce 
Act  (Ontario)  insofar  as  it  related  to  annulment.  The  retained  portion  is 
now  cited  as  the  Annulment  of  Marriages  Act  (Ontario).86  The  statute 
reads  as  follows: 

1.  This  Act  may  be  cited  as  the  Annulment  of  Marriages  Act 
(Ontario). 

2.  The  law  of  England  as  to  the  annulment  of  marriages  as  that  law 
existed  on  the  15th  day  of  July,  1870,  is  so  far  as  it  can  be  made 
to  apply  in  the  Province  of  Ontario,  and  in  so  far  as  it  has  not 


86R.S.C.  1970,  c.  A-14. 
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been  repealed,  as  to  the  Province,  by  any  Act  of  the  Parliament 
of  the  United  Kingdom  or  by  any  Act  of  the  Parliament  of  Can- 
ada or  by  this  Act,  and  as  altered,  varied,  modified  or  affected, 
as  to  the  Province,  by  any  such  Act,  is  in  force  in  the  Province 
of  Ontario. 

3.    The  Supreme  Court  of  Ontario  has  jurisdiction  for  all  purposes 
of  this  Act. 

The  existence  of  this  statute,  as  well  as  two  recent  cases,  one  in  Ontario87 
and  one  in  British  Columbia,88  permitting  annulments  on  the  ground  of 
non-consummation,89  seem  to  resolve  all  doubts  on  the  matter. 

A  CRITICAL  VIEW  OF  THE  EXISTING 
JURISDICTION  IN  FAMILY  LAW  MATTERS 

In  this  complex  system  of  independent  tribunals,  each  with  limited 
and  often  overlapping  jurisdiction,  an  efficient  or  effectve  way  to  ad- 
minister family  law?  In  the  Commission's  view,  it  is  not. 

The  late  Dean  Roscoe  Pound  had  this  to  say  about  such  a  system.90 

It  has  come  to  be  recognized  that  the  work  of  independent 
agencies  treating  the  controversies  that  arise  in  the  course  of  family 
relations  needs  to  be  unified.  To  maintain  an  elaborate  system  of  in- 
dependent tribunals  and  agencies,  each  with  limited  jurisdiction, 
endeavouring  to  adjust  the  relations  and  order  the  conduct  of  the 
several  parties  ...  is  wasteful  of  public  funds  and  of  private  means, 
wasteful  of  the  time  and  activity  of  both  parties  and  the  particular 
judicial  or  administrative  or  private  social  agencies  to  which  resort 
must  be  had. .  .  . 

Pound  vigorously  objected  to  several  courts  dealing  piecemeal,  often 
at  the  same  time,  with  the  difficulties  of  the  same  family.  He  described 
it  as  a  lack  of  system.91 

Treating  the  family  situation  as  a  series  of  single  separate  con- 
troversies may  often  not  do  justice  to  the  whole  or  to  the  several 
separate  parts.  The  several  parts  are  likely  to  be  distorted  in  con- 
sidering them  apart  from  the  whole,  and  the  whole  may  be  left  un- 
determined in  a  series  of  adjudications  of  the  parts. 

He  describes  the  defects  in  a  system  of  fragmented  jurisdiction  as  fol- 
lows:92 


MHardick  (Fox)  v.  Fox  (1971),  3  R.F.L.  153. 

^Jackson  v.  Jackson  (1972),  5  R.F.L.  396.  In  this  case  no  annulment  was  actu- 
ally granted  because  of  insufficient  evidence,  but  Wooton  J.  was  emphatic  on 
the  point  that  had  the  evidence  been  sufficient,  annulment  was  a  proper  course 
to  follow.  He  stated  that  the  law  as  to  annulment  of  marriages  had  not  been 
changed  by  reason  of  the  federal  Divorce  Act. 

89There  is  a  possible  argument  that  because  the  Divorce  Act  R.S.C.  1970,  c.  D-8 
provides  in  s.  4(d)  that  non-consummation  for  one  year  is  a  ground  for 
divorce,  an  action  for  nullity  on  that  ground  is  no  longer  available. 

90Pound,  "The  Place  of  the  Family  Court  in  The  Judicial  System"  (1959), 
N.P.P.AJ.   161. 

9i/foU,  at  164. 

921  bid.,  at  162. 
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1.  It  involves  conflicts  and  overlappings  of  jurisdiction  and  conse- 
quent waste  of  judicial  power  on  jurisdictional  points  at  the 
expense  of  the  merits  of  cases. 

2.  It  involves  waste  of  litigants'  time  and  money  in  throwing  meri- 
torious cases  out  of  court  to  be  litigated  over  again  in  other 
tribunals. 

3.  It  involves  successive  appeals,  such  as  those  on  jurisdictional 
questions  followed  by  appeals  on  the  merits. 

4.  It  requires  determination  of  controversies  in  fragments  in  which 
the  merits  of  the  whole  situation  may  be  lost  or  the  efficacy  of 
the  legally  appointed  remedies  may  be  impaired. 

5.  It  involves  waste  of  public  money  in  maintaining  separate  courts 
of  limited  powers,  whereas  a  unified  administration  not  only 
would  deal  more  adequately  with  each  aspect  but  would  assure 
effective  dispatch  of  the  whole  at  less  expense  both  to  litigants 
and  to  the  parties. 

Even  a  cursory  examination  of  some  of  the  possible  (and  different) 
court  actions  that  may  be  involved  in  family  law  matters,  reveals  incredible 
difficulties  and  complexities. 

Consider  the  ways  in  which  a  wife  may  claim  maintenance: 

1.  She  may  institute  a  claim  for  maintenance  in  the  Provincial  Court 
(Family  Division)  under  The  Deserted  Wives'  and  Children's 
Maintenance  Act.  If  she  wishes  to  appeal  the  amount  of  the 
award,  she  must  then  proceed  by  way  of  trial  de  novo  in  the 
County  Court.  Of  course,  she  may  appeal  still  further,  or  she 
may  decide  to  institute  proceedings  for  alimony  in  the  Supreme 
Court,  and  after  the  writ  has  been  issued,  apply  to  the  Master 
for  interim  alimony. 

2.  The  wife  may  elect  at  the  outset  to  proceed  by  way  of  an  alimony 
action  in  the  Supreme  Court.  Again,  she  may  apply  for  interim 
alimony  pending  the  hearing. 

3.  It  is  also  possible  for  the  wife  to  decide  to  institute  divorce  pro- 
ceedings in  the  Supreme  Court  or  the  County  Court,  claiming 
permanent  maintenance,  and  interim  maintenance  (interim  ali- 
mony). 

A  note  of  caution  must  be  sounded  here.  An  order  for  maintenance 
of  a  wife  made  in  the  Provincial  Court  (Family  Division)  will  be  termi- 
nated by  dissolution  of  the  marriage.  If,  having  obtained  a  maintenance 
order  in  the  Provincial  Court  (Family  Division)  she  neglects  to  ask  for 
maintenance  in  the  divorce  proceedings,  either  through  inadvertence,  or 
because  she  feels  it  is  unnecessary  in  view  of  the  existing  order,  she  will 
have  no  right  to  maintenance  at  all.  She  can  protect  herself,  of  course,  by 
asking  for  maintenance  in  the  divorce  petition,  but  if  she  fails  to  do  so, 
her  right  to  be  maintained  will  be  at  an  end.92a 

92aSee  Zacks  v.  Zacks  (1973),  29  D.L.R.  (3d)  99. 
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An  order  for  maintenance  of  children  made  in  the  Provincial  Court 
(Family  Division),  however,  is  not  per  se  terminated  by  a  divorce.93  In  his 
Divorce  Practice  Manual,  M.  C.  Kronby  sets  out  how  such  orders  may  be 
preserved.94 

Such  an  order  can  be: 

1.  Incorporated  into  the  decree  nisi  and  enforced  as  any  order  for 
corollary  relief;  or 

2.  Not  incorporated  into  the  decree  nisi  and  enforced  in  the  Pro- 
vincial Court  (Family  Division).  It  is  usually  preferable  for  the 
wife  to  have  the  order  made  in  the  Provincial  Court  (Family 
Division)  for  maintenance  of  children  incorporated  into  the 
decree  nisi,  since  the  broad  scope  of  variation  is  made  available 
under  s.  11(2)  of  the  Divorce  Act,  and  the  orders  can  under 
proper  circumstances  be  made  to  continue  after  the  children  have 
attained  the  age  of  sixteen. 

It  should  be  noted  that  all  alimony  and  maintenance  orders  whether 
made  by  the  Supreme  Court,95  the  Surrogate  Court,  or  the  Provincial 
Court  (Family  Division)  may  be  enforced  in  the  Provincial  Courts  (Fam- 
ily Division).96  Some  of  the  Provincial  Judges  (Family  Division)  feel 
that  problems  are  caused  when  the  Provincial  Court  has  to  enforce  the 
orders  of  a  higher  court.  How,  for  example,  does  a  Provincial  Court 
(Family  Division)  enforce  an  order  of  the  Supreme  Court  that  is  mani- 
festly unfair?  Another  problem  arises  when  an  application  is  made  in  the 
Provincial  Courts  (Family  Division)  for  enforcement  of  a  Supreme  Court 
order  that  is  under  review.  It  takes  months  to  have  a  Supreme  Court 
order  varied,  but  application  for  enforcement  can  come  on  for  trial  in  a 
matter  of  days. 

One  of  the  clearest  examples  of  how  fragmented  jurisdiction  in 
family  law  matters  can  cause  practical  problems  for  litigants,  as  well  as 
result  in  absurdities  in  the  judicial  system,  is  the  matter  of  custody. 

Consider  the  ways  in  which  custody  can  be  claimed.  Custody  may  be 
awarded  in  the  Provincial  Courts  (Family  Division)  under  The  Deserted 
Wives'  and  Children's  Maintenance  Act,  but  only  if  maintenance  is  also 
awarded.97  Custody  per  se  may  be  sought  in  the  Surrogate  Court,  or  the 

KRoswell  v.  Roswell,  [1950]  O.R.  748. 

94Butterworth,  Toronto,  1969,  at  74. 

95This  includes  orders  made  by  County  Court  judges  sitting  as  local  judges  of 
the  Supreme  Court. 

^The  Provincial  Courts  Act,  R.S.O.  1970,  c.  369,  s.  25.  The  question  whether  an 
interim  alimony  order  is  similarly  enforceable  has  been  raised,  and  in  Re 
LaPierre  and  LaPierre,  [1971]  1  O.R.  562,  Steinberg,  Prov.  Ct.  J.  held  that  s. 
25  of  The  Provincial  Courts  Act  should  not  be  interpreted  to  confer  power 
on  the  Provincial  Courts  (Family  Division)  to  enforce  an  order  for  interim 
alimony  by  judgment  summons.  To  do  that  would  result  in  giving  the  judges 
of  inferior  courts  greater  powers  in  interlocutory  proceedings  in  the  High 
Court  than  are  given  to  the  judges  of  the  High  Court,  since  failure  to  pay  an 
interim  alimony  order  would  not  of  itself  empower  Justices  of  the  High  Court 
to  commit  the  husband. 

WYewechyn  v.  Yewechyn,  [1951]  O.W.N.  101;  Re  Chartrand  (1965),  49  D.L.R. 
(2d)  203. 
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Supreme  Court  under  The  Infants  Act.  Custody  may  also  be  sought  in  the 
Supreme  Court  or  in  the  County  Court  in  conjunction  with  a  divorce 
petition  under  the  Divorce  Act. 

In  a  number  of  recent  cases98  judges  have  found  themselves  caught  in 
a  maze  of  conflicting  statutory  authority  concerning  the  status  of  their 
respective  jurisdictions.  Questions  have  been  raised  about  the  status  and 
effect  of  a  custody  order  of  a  Provincial  Court  (Family  Division),  even 
accepting  that  such  orders  are  consitutionally  sound. 

In  Re  Chartrand  the  mother  was  applying  to  the  Surrogate  Court  for 
custody  of  her  two  children.  Custody  had  previously  been  awarded  to  the 
father  (now  deceased)  under  an  order  of  the  Juvenile  and  Family  Court 
following  dismissal  of  the  wife's  application  for  maintenance  under  The 
Deserted  Wives'  and  Children's  Maintenance  Act.  Following  the  death  of 
the  father,  the  children  had  remained  in  the  de  facto  custody  of  the 
father's  parents.  The  Surrogate  Court  held  that  it  had  the  power  under 
The  Infants  Act  to  award  custody  to  the  mother,  notwithstanding  the 
previous  custody  order  of  the  Juvenile  and  Family  Court.  That  order  was 
ultra  vires  because  the  power  to  award  custody  under  The  Deserted  Wives' 
and  Children's  Maintenance  Act  was  conditional  upon  the  making  of  an 
order  for  maintenance.  An  additional  ground  for  the  judgment  was  that, 
in  any  event,  the  previous  order  had  become  frustrated  and  could  no 
longer  have  effect  after  the  death  of  the  father. 

In  the  course  of  his  judgment,  Chartrand,  Surr.  Ct.  J.  alluded  to 
some  "misgivings"  as  to  his  jurisdiction  to  deal  with  the  matter,  and  de- 
plored the  fragmentation  of  jurisdiction." 

I  am  acting  now  as  a  Surrogate  Court  Judge  without  any  power 
to  quash  any  order  of  the  Juvenile  and  Family  Court  pertaining  to 
the  same  matter.  This  awkwardness  arises  from  the  predilection  of 
the  legislator  to  deal  piecemeal  with  particular  problems  by  ad  hoc 
statutes  instead  of  legislating  systematically  on  a  whole  subject-matter 
by  an  all-embracing  code.  [Emphasis  added] 

It  would  be  too  long  to  enumerate  here  all  the  statutes  and  juris- 
dictions that  deal  from  different  angles  with  the  custody  of  infants.  To 
bring  some  order  and  coherency  in  this  pre-Napoleonic  chaos,  it  is 
necessary  for  the  Court  to  supplement  the  legislation  by  reading  be- 
tween the  Acts  the  implicit  intention  of  the  law  givers.  Only  by  intro- 
ducing new  rules  in  the  interstices  of  the  statutes  can  we  harmonize 
the  several  enactments  and  avoid  contradictions,  multiplicity  of  pro- 
ceedings and  strait  jackets.  [Emphasis  added] 

Dealing  with  the  status  of  custody  orders  under  The  Deserted  Wives' 
and  Children's  Maintenance  Act,  and  The  Infants  Act,  His  Honour  made 
the  following  comments:100 

9»For  example,  Re  Chartrand  (1965),  49  D.L.R.  (2d)  203;  R.  v.  Anagnostis, 
[1970]  1  O.R.  595;  Re  Massel  and  Massel,  Re  Lane  and  Lane,  [1971]  3  O.R. 
161,  (maintenance  for  and  custody  of  the  children),  Reti  v.  Reti  (1972),  4 
R.F.L.  50. 

WRe  Chartrand  (1965),  49  D.L.R.  (2d)  203  at  206  and  207. 
Wlbid.,  pp.  207,  208. 
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It  is  the  primary  purpose  of  the  Infants  Act  to  deal  specifically 
with  the  custody  of  children,  whereas  the  Deserted  Wives'  and  Chil- 
dren's Maintenance  Act  deals  with  this  matter  only  in  a  subordinate 
and  incidental  [to  maintenance]  manner.  In  fact  this  jurisdiction  as 
to  custody  was  introduced  in  the  latter  Act  as  an  afterthought,  as  it 
were,  by  the  1948  amendment  [1948,  c.  26,  s.  1]  to  avoid  apparently 
a  duplicity  of  proceedings. 

To  deal  adequately  with  the  fluidity  of  family  circumstances, 
enactments  concerning  the  custody  of  infants  provide  for  the  making 
of  provisional  orders,  analogous  to  injunctions.  In  the  Deserted 
Wives'  and  Children's  Maintenance  Act  and  in  the  Infants  Act,  for 
example,  the  order  awarding  the  custody  of  an  infant  is  not  final.  It 
does  not  once  and  for  all  dispose  of  the  matter  in  dispute  nor  termi- 
nate the  rights  of  either  parent  to  the  custody  of  the  infant.  .  .  . 

More  serious  doubt  was  cast  upon  the  status  of  custody  orders  made 
under  The  Deserted  Wives'  and  Children's  Maintenance  Act  by  R.  v. 
Anagnostis.101  In  that  case  the  wife  of  the  accused  had  been  awarded 
custody  of  their  child  under  The  Deserted  Wives'  and  Children's  Mainte- 
nance Act  by  order  of  a  Juvenile  and  Family  Court  Judge.  The  child  was 
subsequently  taken  to  Greece  by  the  accused  without  the  mother's  consent, 
and  in  contravention  of  the  custody  order.  The  mother  regained  custody 
of  the  child,  and  the  accused  was  tried  in  the  County  Court  on  a  charge 
of  abduction  contrary  to  s.  236  of  the  Criminal  Code. 

Accused's  counsel  argued  that  the  charge  must  fail,  on  the  ground 
that  although  there  was  a  custody  order  in  existence,  it  was  an  order  made 
under  The  Deserted  Wives'  and  Children's  Maintenance  Act,  and  not 
under  The  Infants  Act,  and  that,  therefore,  the  charge  could  not  stand, 
since  The  Infants  Act,  in  s.  2(1)  provides  that,  unless  otherwise  ordered 
by  the  Court  (that  is  the  Supreme  Court  or  the  Surrogate  Court)  and 
subject  to  the  Act,  the  father  and  the  mother  are  equally  entitled  to 
custody. 

The  Court  accepted  the  argument  and  held102 

.  .  .  that  a  parent,  for  purposes  of  the  criminal  law,  is  not  deprived 
of  his  or  her  rights  under  the  Infants  Act  by  an  order  made  under  the 
Deserted  Wives'  and  Children's  Maintenance  Act. 

Jacobs  Co.  Ct.  J.  came  to  the  conclusion  that  unless  an  order  is  made 
by  a  Supreme  Court  or  a  Surrogate  Court,  or  unless  an  agreement  is  made 
pursuant  to  s.  2(2)  of  The  Infants  Act,  then  the  custody  of  the  infant 
remains  in  both  parents.  Having  come  to  this  conclusion,  there  having  been 
no  order  made  under  The  Infants  Act,  or  by  a  court  as  provided  for  under 
the  Act,  (that  is,  a  Supreme  Court  or  a  Surrogate  Court)  His  Honour 
found  that  the  accused  was  entitled  to  possession  and  control  of  the  child, 
and  thus  could  not  be  guilty  of  the  offence  charged. 

He  then  turned  to  consider  the  effect  of  the  order  of  the  Juvenile  and 
Family  Court  Judge  under  The  Deserted  Wives'  and  Children's  Main- 

ioi[1970]  1  O.R.  595.  This  case  was  firmly  disapproved  of  by  Reti  v.  Reti  (1972), 
4  R.F.L.  50,  a  decision  of  the  Provincial  Court  (Family  Division).  Reti  v.  Reti 
is  discussed  below. 

102[1970]  1  O.R.  595  at  600. 
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tenance  Act.  While  approving  Re  Chartrand™  he  went  on  to  rob  the 
order  made  under  The  Deserted  Wives'  and  Children's  Maintenance  Act 
of  most  of  its  force  and  effect.104 

But,  in  my  opinion,  an  order  made  for  custody  under  the  Deserted 
Wives'  and  Children's  Maintenance  Act,  while  it  is  a  valid  order  if 
made  in  accordance  with  that  Act,  is  nevertheless  not  an  order  made 
by  a  Supreme  Court  or  a  Surrogate  Court,  and  unless  such  an  order 
is  made  by  such  a  Court  then,  ...  by  virtue  of  s.  2(1)  of  the  Infants 
Act  the  custody  and  control  remains  in  both  the  mother  and  father. 

He  did,  however,  agree  that  an  order  properly  made  under  The  Deserted 
Wives'  and  Children's  Maintenance  Act  was  a  valid  one,  but  stated  his 
view  that  since  that  Act  in  s.  2(5)  provided  its  own  remedy  for  those  in 
contempt  of  an  order  thereunder,  and  since  the  father  was  in  fact  guilty 
of  a  breach  of  an  order  of  the  Juvenile  and  Family  Court,  the  accused 
could  have  been  dealt  with  under  s.  2(5)  of  The  Deserted  Wives'  and 
Children's  Maintenance  Act. 

If  one  takes  the  reasoning  in  the  Anagnostis  case  to  its  logical  con- 
clusion, a  custody  order  made  under  The  Deserted  Wives'  and  Children's 
Maintenance  Act  by  the  Provincial  Court  (Family  Division)  has  no  mean- 
ing or  effect  whatsoever. 

R.  v.  Anagnostis  was  disapproved  of  by  Provincial  Judge  Greco  in 
Reti  v.  Reti.105  He  challenged  the  reasoning  and  the  result  in  that  case, 
stating  firmly  that106 

...  the  Provincial  Court  (Family  Division)  is  one  of  the  com- 
petent courts  designated  to  deal  with  questions  of  custody,  having 
been  assigned  such  jurisdiction  by  statute. 

In  his  view  the  County  Court  Judge  in  the  Anagnostis  case  must  be  taken 
to  have  limited  his  judgment  with  respect  to  the  two  Acts  dealing  with 
custody,  to  their  effect  if  any,  in  a  criminal  matter  under  the  Criminal 
Code,  and  not  to  the  effect  of  the  order  under  The  Deserted  Wives'  and 
Children's  Maintenance  Act  on  the  rights  of  the  parties  under  The  Infants 
Act. 

In  the  Reti  case,  the  Provincial  Court  (Family  Division)  considered 
three  questions: 

1 .  Can  an  order  for  custody  be  made  under  The  Deserted  Wives'  and 
Children's  Maintenance  Act  if  a  maintenance  order  in  favour  of 
the  children  is  not  made? 

2.  Can  the  Provincial  Court  (Family  Division)  award  custody  to 
the  father? 

3.  Does  the  Surrogate  Court  under  The  Infants  Act  have  jurisdiction 
to  hear  an  application  for  custody,  if  there  is  a  valid  custody  order 


103(1965),  49  D.L.R.  (2d)   203. 
104[1970]  1  O.R.  595  at  599. 
105(1972),  4  R.F.L.  50. 
MVbid.,  at  59. 
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in  existence   under   The  Deserted   Wives'  and  Children's  Main- 
tenance Act'? 

In  response  to  the  first  question,  the  Court  held  that  it  was  well- 
settled  law  that  an  order  for  custody  under  The  Deserted  Wives'  and 
Children's  Maintenance  Act  is  entirely  dependent  upon  an  order  for  mainte- 
nance having  been  made.107 

It  is  not  possible  for  the  Court  [The  Provincial  Court  (Family 
Division)]  to  make  an  order  for  custody  in  favour  of  anyone  unless 
such  order  includes  and  is  based  upon  an  order  for  maintenance  of 
the  children.  If  the  Court  merely  orders  support  and  maintenance  for 
the  wife,  and  makes  no  order  for  support  and  maintenance  for  the 
children,  the  Court  cannot  then  make  any  order  as  to  custody. 

A  negative  response  was  returned  to  the  second  question,  the  Court 
holding  that  because  of  the  wording  and  the  obvious  intent  of  s.  2  of  The 
Deserted  Wives'  and  Children's  Maintenance  Act,  custody  can  never  be 
awarded  to  the  father  by  the  Provincial  Court  (Family  Division). 

As  to  the  question  of  whether  there  is  any  jurisdiction  in  the  Sur- 
rogate Court  to  hear  a  custody  application  given  the  existence  of  a  valid 
custody  order  under  The  Deserted  Wives'  and  Children's  Maintenance  Act, 
the  Provincial  Judge,  while  admitting  that  the  question  was  not  pertinent 
to  the  decision  in  the  case  before  him,  stated  his  opinion  that  there  is  no 
jurisdiction  in  the  Surrogate  Court  to  hear  such  an  application,  while  there 
is  a  valid  order  of  the  Provincial  Court  (Family  Division)  in  existence, 
"jurisdiction  having  been  established  in  the  present  Court  by  the  prior 
proceedings  and  prior  order".108 

His  Honour  then  went  on  to  state  his  view  of  the  alternatives  open 
to  a  father  if  the  Provincial  Court  (Family  Division)  has  awarded  custody 
to  the  mother.109 

1.  He  could  appeal  the  order  to  the  County  or  District  Court  judge 
as  provided  under  the  Deserted  Wives'  and  Children's  Maintenance 
Act. 

2.  He  could  apply  to  a  judge  of  the  Provincial  Court  (Family  Divis- 
ion) (not  to  the  Surrogate  Court)  for  an  order  altering,  varying 
or  discharging  the  order,  a  method  of  proceeding  contemplated  by 
s.  2(4)  of  the  Deserted  Wives'  and  Children's  Maintenance  Act. 
If  the  order  was  discharged,  an  application  for  custody  could  then 
be  made  by  the  father  to  the  Surrogate  Court  under  the  Infants 
Act,  since  there  would  no  longer  be  a  valid  order  for  custody  in 
existence,  and  no  court  would  then  be  seized  of  jurisdiction  of 
the  custody  issue. 

3.  He  could,  after  being  served  with  the  summons  to  appear  in  the 
Provincial  Court  (Family  Division)   but  before  appearing,  make 


wiibid.,  at  52. 
108/fov/.,  at  53. 
109/6,7/.,  at  56  and  57. 
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an  application  for  custody  in  the  Surrogate  Court  under  the  In- 
fants Act. uo 

While  feeling  that  these  alternatives  must  put  the  father  to  "a  great 
deal  of  trouble",1  n  he  saw  no  other  proper  course  in  view  of  the  "multi- 
plicity of  statutes  dealing  with  the  same  subject  matter".112 

The  question  of  the  jurisdiction  of  the  Provincial  Court  (Family 
Division)  to  entertain  applications  to  vary  both  a  maintenance  order  and 
an  order  for  access  in  favour  of  the  children,  when  both  maintenance  and 
custody  had  subsequently  been  put  in  issue  in  a  divorce  proceeding,  arose 
in  Re  Mussel  and  Massel,  Re  Lane  and  Lane."3  In  that  case,  His  Honour 
Judge  Steinberg  held  that  he  had  jurisdiction  to  hear  the  matters  in  ques- 
tion, at  least  until  the  matters  had  been  determined  by  the  Supreme  Court. 

Judge  Steinberg's  review  of  the  cases  cited  to  him  is  interesting.  His 
analysis  of  Re  Wiley  and  Wiley,"4  Auld  v.  Auld,"5  Roswell  v.  Roswell,"6 
Clydesdale  v.  Clydesdale,"1  Find  lay  v.  Findlay"*  and  Knott  v.  Knott"9 
led  him  to  the  following  conclusions.120 

The  above  mentioned  cases,  while  they  touch  on  the  issue  at  hand, 
do  not  resolve  it.  They  establish  at  best,  the  following  points: 

(i)  Proceedings  under  the  Deserted  Wives'  and  Children's  Main- 
tenance Act  .  .  .  ,  do  not  oust  the  Supreme  Court  of  jurisdiction 
to  deal  with  the  same  matters  as  dealt  with  by  the  inferior 
Court. 

(ii)  The  jurisdiction  of  a  Family  Court  in  respect  of  an  existing  Court 
order  will  be  ousted  by  a  subsequent  Supreme  Court  proceeding, 
at  the  very  earliest,  when  the  wife  has  obtained  a  judgment  in 
the  Supreme  Court.121 

(iii)  Where  there  are  simultaneous  proceedings  in  both  the  superior 
and  inferior  Courts  dealing  with  the  same  issues,  the  proceedings 


noprovincial  Judge  Greco  expressed  reluctance  to  decide  which  court  would  then 
be  seized  of  the  issue,  but  he  did  express  his  opinion  that  the  Surrogate  Court, 
being  the  superior  court,  would  probably  be  seized  of  the  matter. 

111(1972),  4  R.F.L.  50  at  57. 

112/6/U 

H3[1971]  3  O.R.  161. 

114(1919),  46  O.L.R.  176,  49  D.L.R.  643,  32  C.C.C.  231. 

H5[1960]  O.W.N.  62. 

H6[1950]  O.R.  748,  [1950]  4  D.L.R.  801. 

117(1958),  17  D.L.R.  (2d)  429. 

H8[1952]  1  S.C.R.  96,  [1951]  4  D.L.R.  769. 

H9[1935]  P.  158. 

I20[i97i]  3  O.R.  161  at  165. 

I2lln  his  Divorce  Practice  Manual,  Malcolm  Kronby  has  put  a  different  interpre- 
tation on  Auld  v.  Auld,  [1960]  O.W.N.  62.  In  his  view  an  action  for  alimony 
amounts  to  abandonment  of  rights  under  an  order  made  in  the  Provincial  Court 
(Family  Division).  (See  p.  75.)  He  is  apparently  relying  on  these  words  of 
Laidlaw,  J. A.  in  Auld. 

"A  family  court  order  differed  substantially  from  a  judgment  for  alimony 
in  the  Supreme  Court.  When  the  action  was  commenced  by  the  wife  and 
she  proceeded  in  that  manner  to  assert  her  rights  she  must  be  taken  to 
have  abandoned  her  rights  to  payment  under  the  family  court  order." 
The  phraseology  in  Auld  is  terse,  and  His  Honour  Judge  Steinberg  has  inter- 
preted them  to  mean  that  the  wife  must  proceed  to  judgment  in  the  Supreme 
Court  before  she  can  be  said  to  have  abandoned  the  Family  Court  order.  (See 
Re  Massel,  [1971]  3  O.R.  161  at  162  and  163.) 
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of  the  inferior  Court  will  be  stayed  only  where  a  common  issue 
relates  to  adultery. 

Judge  Steinberg  relied  on  Liske  v.  Liske122  for  his  view  that  in  cases 
of  overlapping  jurisdiction  he  had  a  discretion  which  he  was  justified  in 
exercising  to  hear  the  matters  in  question,  especially  since  they  dealt  with 
the  custody  and  maintenance  of  children.  He  particularly  referred  to  the 
case  of  Bray  v.  Bray,123  a  decision  of  Wright  J.  who  pointed  out  that  not- 
withstanding the  ancillary  powers  granted  to  the  Supreme  Court  in  divorce 
legislation,  these  provisions  should  be  regarded  as  supplementary  to  the 
existing  provincial  jurisdiction.  Judge  Steinberg  quoted  with  approval  the 
following  statement  made  by  Wright  J.:124 

Did  Parliament  intend  that  the  children  of  divorcing  and  divorced 
parents  would  have  their  custody  determined  by  different  Courts  and 
criteria  than  those  long-established  under  provincial  law  for  all  other 
children?  If  that  were  Parliament's  intention,  did  it  have  the 
ancillary  legislative  power  to  do  so?  I  do  not  believe  that  such  was 
Parliament's  intention  nor  that  the  Divorce  Act  should  be  so  inter- 
preted. /  think  that  all  the  legislation  does  with  regard  to  custody  is 
to  recognize  and  adopt  in  divorce  proceedings,  the  existing  jurisdiction 
and  procedures  of  the  provincial  Courts  under  provincial  law  to  award 
custody,  and  not  to  disturb  or  alter  either  the  character  of  the  juris- 
diction or  the  grounds  on  which  it  is  exercised.  It  is  not  seeking 
conflict.  [Italics  are  mine] 

Examples  of  the  jurisdictional  dilemmas  facing  our  courts  are  endless. 
Several  judges  of  the  Provincial  Courts  (Family  Division)  have  written 
to  the  Commission  describing  many  such  situations,125  and  illustrating  the 
need  for  an  immediate  solution  to  the  problem. 

12296  C.C.C.  380,  [1950]  2  W.W.R.  494,  58  Man.  R.  54. 

123[1971]  1  O.R.  232,  15  D.L.R.  (3d)  40. 

124[1971]  1  O.R.  232  at  237. 

125For  example:  A  Portuguese  couple,  speaking  no  English,  came  before  the 
Provincial  Court  (Family  Division).  The  wife  was  seeking  variation  of  a 
Surrogate  Court  order  for  custody  of  the  first  four  children  of  the  marriage 
and  enforcement  of  an  order  of  the  Provincial  Court  (Family  Division)  for 
custody  and  maintenance  of  the  fifth  child.  The  wife,  who  had  difficulty  under- 
standing what  the  judge  was  saying  to  her,  was  most  upset  when  she  was 
advised  that  the  Provincial  Court  (Family  Division)  could  not  vary  the  Sur- 
rogate Court  order,  and  that  she  would  have  to  return  to  the  Surrogate  Court 
to  get  a  variation  in  the  order.  She  found  the  situation  very  difficult  to  under- 
stand, and  according  to  the  judge,  went  away  "something  less  than  satisfied". 
To  further  complicate  matters,  the  parties  were  joint  owners  of  the  matri- 
monial home,  and  the  wife  sought  partition  and  sale.  Once  again  the  court  had 
to  advise  her  that  it  was  powerless  to  deal  with  the  matter,  and  that  she  must 
seek  her  remedy  in  another  and  higher  court.  At  this  point  she  protested  that 
she  could  not  afford  a  lawyer  to  bring  either  action,  and  the  judge  advised  her 
to  seek  Legal  Aid. 

It  appeared  that  while  both  the  husband  and  the  wife  were  genuinely 
concerned  about  the  custody  of  their  children,  they  were  beyond  reconciliation, 
and  were  contemplating  a  divorce.  Once  again  the  judge  had  to  advise  them 
that  they  would  have  to  petition  for  dissolution  of  their  marriage  in  yet  another 
court,  the  Supreme  Court.  At  this  stage,  their  bewilderment  knew  no  bounds, 
the  judge  felt  powerless  to  help,  and  again,  the  system  of  administering  family 
law  in  the  Province  had  proved  inadequate  to  meet  the  needs  of  the  people 
it  serves. 
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It  is  at  once  apparent  that  the  first  step  in  creating  a  Family  Court 
system  better  equipped  to  serve  the  needs  of  the  community  is  to  endow 
it  with  integrated  and  comprehensive  jurisdiction  in  all  family  law  mat- 
ters.126 Wc  are  convinced  that  the  chief  ills  of  the  present  system  can  only 
be  cured  by  having  all  family  law  problems  brought  to  one  specialized 
forum.127  Accordingly,  we  recommend  that  a  unified  Family  Court  with 
exclusive  original  jurisdiction  in  all  family  law  matters  be  established  in 
Ontario. 

Many  distinguished  jurists  and  scholars  have  endorsed  the  concept  of 
a  unified  Family  Court.  The  late  Judge  Paul  W.  Alexander,  who  for  many 
years  presided  over  an  integrated  Family  Court128  summarized  the  advan- 
tages to  be  derived  from  integrated  jurisdiction  in  an  article  entitled  "What 
is  a  Family  Court  Anyway?"129  We  respectfully  agree  with  his  analysis 
which  can  apply  with  equal  validity  to  the  situation  in  Ontario.  Using  Judge 
Alexander's  analysis  as  a  base,  we  turn  now  to  set  out  the  advantages  for 
Ontario  of  an  integrated  Family  Court. 

Given  the  present  fragmented  jurisdiction,  it  is  inevitable  that  there 
will  be  conflicts  in  philosophy  among  the  different  courts  dealing  with  fam- 
ily law  problems.  Differing  concepts  among  general  trial  judges  who  are 
not  specialists  in  family  law  can  cause  conflicting,  perhaps  harmful  de- 
cisions to  be  made  on  different  aspects  of  what  is  really  one  case.  Adding 
to  the  conflicts,  is  the  differing  philosophy  brought  to  bear  by  general  trial 
judges,  on  the  one  hand,  and  by  family  court  judges,  on  the  other,  on 
similar  matters.130  Consolidating  jurisdiction  in  family  law  matters,  so  that 
there  is  one  court  capable  of  dealing  with  all  aspects  of  family  litigation 
will  avoid  this  unnecessary  problem  and  will  also  make  consistency  and 
certainty,  hitherto  unknown  to  family  law,  a  characteristic  of  it. 

Multipicity  of  proceedings  and  complex  conflicts  of  jurisdiction, 
common  in  our  present  "non-system",  indeed,  made  inevitable  by  it,  will 
be  drastically  reduced  if  one  court  is  endowed  with  comprehensive  juris- 
diction. The  result  will  be  a  considerable  saving  of  time  and  effort  for 
both  bench  and  bar,  and  more  importandy,  a  considerable  saving  of  time, 
effort  and  expense  for  the  family.  The  gains  for  the  family  are  obvious.  A 
number  of  family  problems  will  be  capable  of  resolution  at  one  time, 
and  in  one  court.  This  will  avoid  the  necessity  of  instituting  separate  pro- 
ceedings in  separate  courts  at  separate  times,  and  will  also  eliminate  the 
confusion  attendant  on  trying  to  determine  in  which  court  to  bring  a  par- 
ticular action.  Delays  will  be  minimized.  Given  the  nature  of  most  family 
law  problems,  it  is  essential  that  they  be  dealt  with  expeditiously  and 
efficiently.  This  may  be  one  of  the  most  important  advantages  to  be  gained 
from  consolidated  jurisdiction. 


126See  pp.  13-14  supra,  for  a  definition  of  "family  law  matters". 

127This  view  is  strongly  supported  by  the  majority  of  Provincial  Judges  (Family 
Division). 

i28Tn  Toledo,  Ohio. 

129(1952),  26  Conn.  Bar  J.  246. 

i30See,  for  example  Adrian  Bradbrook,  "An  Empirical  Study  of  the  Attitudes  of 
the  Judges  of  the  Supreme  Court  of  Ontario  Regarding  the  Workings  of  the 
Present  Child  Custody  Ajudication  Laws"  (1971),  49  Can.  Bar  Rev.  557. 
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Another  very  important  benefit  to  be  gained  from  an  integrated 
Family  Court  is  that  it  will  undoubtedly  develop  specialist  judges.131 

A  court  that  has  jurisdiction  in  all  family  law  matters  will  provide 
a  focal  point  around  which  can  be  grouped  the  ancillary  services  so  vital 
to  its  effective  operation.132  At  one  central  location  can  be  gathered  family 
histories  and  records  of  past  orders  so  that  the  court  will  be  kept  up  to  date 
on  the  state  of  the  family's  legal  health;  representatives  of  social  agencies 
to  facilitate  the  carrying  out  of  the  court's  social  function;  and  an  efficient 
staff  capable  of  dealing  with  all  aspects  of  a  family's  legal  problems. 

In  California  a  study  into  the  administration  of  family  law  led  to  the 
following  conclusion:133 

We  have  concluded  .  .  .  that  the  most  pressing  need  is  to  formu- 
late a  system  of  judicial  procedures  which  lends  itself  to  a  full  and 
realistic  handling  of  family  breakdown,  and  this  we  have  sought  to 
achieve  by  recommending  the  creation  of  a  Family  Court  as  part  of 
the  superior  court,  whose  jurisdiction  extends  to  the  full  scope  of 
family  problems  and  which  operates  under  a  law  free  from  hindrance 
of  a  determinate  doctrine  of  technical  fault  and  an  adversary  pro- 
cess. .  .  . 

The  conclusion  seems  inevitable  that  under  the  existing  system 
for  handling  domestic  relation  matters,  this  kind  of  comprehensive 
treatment  is  virtually  impossible.  Family  law  cases  are  likely  to  be 
fragmented  among  several  different  divisions  and  departments  of  the 
same  court,  and  there  can  be  no  unified  approach  to  them.  .  .  . 

The  concept  of  an  integrated  Family  Court  has  been  the  topic  of 
much  discussion  in  Canada  in  recent  years. 

Writing  in  the  Canadian  Bar  Journal  in  1967,  James  Macdonald  of  the 
Ontario  Bar  urged  that  serious  consideration  be  given  to  the  establishment 
of  a  comprehensive  Family  Court.134 

All  of  us  would  probably  agree  with  these  conclusions — that 
the  family  is  a  unit  which  should  be  dealt  with  as  a  whole  and  not 
piecemeal;  that  to  achieve  this  there  must  be  a  Court  with  authority 
to  deal  with  every  legal  problem  which  arises  in  the  family;  and  that 
to  prevent,  the  parties  themselves  from  dividing  the  matter  among 
the  several  courts,  access  to  the  other  Courts  must  be  restrained — 
probably  by  taking  away  any  jurisdiction  these  other  Courts  possess 
over  family  matters. 

In  an  article  entitled  "Family  Courts  in  Nova  Scotia",  Professor 
Murray  Fraser  made  the  following  statement:135 

131For  a  discussion  of  the  need  for  special  training  for  Family  Court  Judges  see 

below  Chapter  V  infra. 
132See  below  Chapter  VI  infra  for  a  discussion  of  the  support  services  required 

for  the  Family  Court. 
l33See  the  Report  of  the  Governor's  Commission  on  the  Family  (1966)  at  pp. 

58  and  71. 
13*"A  Comprehensive  Family  Court"  (1967),  10  Can.  Bar  J.  323  at  328. 
135(1968),  18  U.  Toronto  L.J.  164  at  169. 
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The  fundamental  premise  upon  which  the  establishment  of  a 
family  court  should  be  based  is  that  one  institution  should  possess  the 
competence  to  deal  with  all  major  aspects  of  family  litigation. 

The  thesis  of  an  article  written  in  1970,  and  appearing  in  the  Uni- 
versity of  British  Columbia  Law  Review136  is  that  the  establishment  of  a 
comprehensive  family  court  system  is  both  appropriate  and  necessary,  if 
the  state  is  to  discharge  adequately  its  responsibilities  and  protect  its 
interests  in  the  preservation  of  marriage  and  family  life. 

Stuart  Purvis,  Q.C.,  of  the  Alberta  Bar  has  stated  that  in  Alberta,  the 
principle  has  been  accepted  that  an  effective  Family  Court  must  operate 
with  wide  jurisdiction  enabling  it  to  deal  with  all  matters  of  family  law.137 
There  is  no  question  in  Mr.  Purvis'  mind  that  a  Family  Court  must 

hold  and  exercise  jurisdiction  in  relation  to  all  aspects  of  family  law 
in  order  that  all  justiciable  problems  relating  to  the  family  unit  can 
be  settled  in  a  comprehensive  manner  by  one  tribunal.138 

In  Alberta,  a  detailed  study  of  Family  Courts  is  being  carried  out 
by  the  Alberta  Institute  of  Law  Research  and  Reform.  The  Working  Paper 
prepared  for  the  Institute  strongly  advocates  a  Family  Court  with  suffici- 
ently wide  jurisdiction  to  enable  it  to  deal  with  all  matters  of  family  law. 
Their  recommendation  is  that139 

".  .  .  exclusive  jurisdiction  in  family  law  matters  ...  be  conferred 
upon  one  court." 

This  recommendation  appears  early  in  the  Working  Paper  and  the  rest 
of  the  paper  is  based  upon  the  assumption  that  the  recommendation  is 
accepted. 

Other  law  reform  bodies  in  Canada  are  actively  studying  this  matter, 
including  the  Office  of  the  Revision  of  the  Civil  Code  in  Quebec  and  the 
Law  Reform  Commission  of  Canada.  In  June  of  1972  an  informal  meet- 
ing of  representatives  of  all  law  reform  agencies  in  Canada  was  held  in 
Edmonton  at  the  invitation  of  the  Alberta  Institute.  The  meeting  was 
unanimous  in  its  endorsement  of  the  concept  of  a  Family  Court  which 
has  comprehensive  and  integrated  jurisdiction  in  all  family  law  matters.  A 
second  meeting  was  held  in  Quebec  City  in  February  1973,  and  two  days 
were  devoted  to  a  discussion  of  how  to  achieve  a  Family  Court  of  this  type. 

In  his  Submission  to  the  Ontario  Government  Committee  on  Produc- 
tivity in  February,  1971,  the  Chief  Judge  of  the  Family  Court,  His  Honour 
H.  T.  G.  Andrews  deplored  the  present  system  of  having  four  tribunals 
administer  family  law  problems.140 


136Fred  Reagh  "The  Need  for  a  Comprehensive  Family  Court  System"  (1970), 

5  U.B.C.  L.  Rev.  13  at  37. 
1  ""Rationale  for  a  Family  Court"  (1971),  1  R.F.L.  402. 
™Ibid.,  at  408. 
i39\Vorking  Paper,  Family  Court,  Prepared  for  The  Institute  of  Law  Research 

and  Reform,  April  1972  at  31. 
140Andrews,  Submission  to  the  Ontario  Government  Committee  on  Productivity, 

February  1971,  pp.  4  and  5. 
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It  is  an  unfortunate  fact  that  the  whole  of  the  law  relating  to 
the  family  is  administered  in  pieces  by  four  district  branches  in  the 
judicial  hierarchy: 

The  Provincial  Court  {Family  Division) 

The  County  and  District  Courts 

The  Surrogate  Court 

The  Supreme  Court 

Hence,  the  following  anomalous  situations  occur:  the  Family  Court 
can  take  a  child  permanently  from  his  natural  parents  and  make  him 
a  ward  of  the  crown  yet  has  no  jurisdiction  to  take  a  child  from  one 
parent  and  order  custody  in  favour  of  another.  This  right  is  in  the 
Surrogate  Court  under  the  Infants  Act  (or  the  Supreme  Court  which 
has  over-all  jurisdiction). 

An  Order  for  the  adoption  of  a  child  is  made  only  by  the 
County  or  District  Court. 

The  Family  Court  may  adjudge  a  man  to  be  the  father  of  a 
child  born  out  of  wedlock — a  finding  of  major  special  significance  to 
that  man  and  that  child — and  may  order  the  payment  of  tens  of 
thousands  of  dollars  for  the  care  and  upbringing  of  that  child.  Yet 
the  court  has  no  jurisdiction  to  determine  property  rights  as  between 
husband  and  wife  or  to  dissolve  their  marriage. 

Expense,  multiplicity  of  actions  and  perplexity  are  manifest  when 
a  wife  proceeds  in  the  Family  Court  for  maintenance  for  herself  and 
children,  the  husband  claims  in  Surrogate  Court  for  custody.  The 
Supreme  Court  processes  a  hearing  over  a  division  of  their  modest 
estate.  Ultimately  an  action  for  divorce  may  ensue  in  the  Supreme 
Court:  Four  separate  actions  in  different  courts  to  determine  the 
rights  of  the  parties.  The  final  disheartening  fact  is  that  this  whole 
unreasonable  process  may  be  carried  out  under  strict  adversary  prin- 
ciples without  once  someone  requiring  the  parties  to  explore  earn- 
estly the  possibility  of  reconciliation  or  of  settlement  of  some  or  all 
of  the  issues  between  them. 

Some  of  the  submissions  to  the  Special  Joint  Committee  of  the  Senate 
and  House  of  Commons  on  Divorce  reveal  a  fair  body  of  opinion  in 
favour  of  the  creation  of  a  comprehensive  Family  Court.  The  case  for  this 
was  most  forcefully  put  by  His  Honour  Judge  Peter  J.  T.  O'Hearn  of  Nova 
Scotia.141  He  argued  strongly  for  the  transfer  of  divorce  jurisdiction  to  the 
Family  Court,  as  the  Court  best  suited  to  handle  the  problems  arising  from 
the  conditions  which  would  lead  to  divorce.  His  contention  was  that  divorce 
should  be  thought  of  as  belonging  to  a  "unified  field"  of  problems.  He 
pointed  out  that  Family  Courts  deal  with  questions  as  important  as  divorce 
and  of  equal  difficulty,  mentioning  juvenile  offences,  neglect  of  children, 
maintenance  and  wardship  as  examples  of  such  questions. 


^Proceedings  of   The   Special  Joint  Committee  of  the  Senate  and  House  of 
Commons  on  Divorce,  No.  13,  February  7,  1967,  at  647  fF. 
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In  Judge  O'Hearns  view  the  family  should  be  regarded  as  a  unit  and 
its  problems  dealt  with  in  one  forum.  He  felt  that  in  order  to  solve  family 
law  problems  specialized  services  were  required,  and  also  a  special  outlook 
on  the  part  of  the  Judge. 

Professor  Julian  Payne  also  expressed  a  preference  for  the  establish- 
ment of  special  Family  Courts  to  assume  jurisdiction  in  matrimonial 
causes.142 

In  its  Final  Report  the  Committee  did  not  accept  the  suggestion  that 
divorce  jurisdiction  be  given  to  the  Family  Courts.  It  did,  however,  leave 
the  matter  open  for  further  consideration.143 

Some  Family  Courts  may  be  competent,  but  your  Committee 
believes  that,  at  present,  such  courts  are  in  a  minority.  In  the  future, 
as  the  Family  Courts  develop,  the  problem  may  be  worthy  of  further 
consideration,  but  at  present  your  Committee  is  opposed  to  jurisdic- 
tion in  divorce  matters  being  given  to  Family  Courts. 

Believing,  as  we  do,  that  the  creation  of  a  Family  Court  capable  of 
exercising  jurisdiction  in  all  family  law  matters  become  a  necessity,  we 
have  recommended  that  such  a  Family  Court  be  established. 

ADDITIONAL  MATTERS  RELATING  TO  THE 
JURISDICTION  OF  THE  FAMILY  COURT 

There  are  two  additional  matters  relating  to  the  jurisdiction  of  the 
proposed  Family  Court  which  require  special  mention.  First,  we  recom- 
mend that  the  jurisdiction  of  the  Court  be  clearly  set  out  in  a  new  statute, 
and  that  this  statute  should  be  called  The  Family  Court  Act.  As  the  pro- 
posed Family  Court  will  have  no  jurisdiction  other  than  that  conferred 
on  it  by  statute,  it  is  important  that  each  head  of  jurisdiction  which  we 
propose  for  it  be  carefully  and  precisely  set  out  in  the  relevant  statutes 
dealing  with  family  law  matters.  Ideally,  all  statutory  provisions  which  are 
concerned  with  family  law  matters  should  be  consolidated  in  a  single  piece 
of  legislation,  but  in  the  meantime  we  suggest  that  the  proposed  Family 
Court  Act  set  out  each  head  of  jurisdiction,  if  only  by  reference  to  the 
individual  statutes. 

Secondly,  among  the  heads  of  jurisdiction  which  we  propose  for  the 
Family  Court  is  that  which  the  Supreme  Court  now  exercises  as  parens 
patriae.  We  make  special  mention  of  this  jurisdiction  because  it  has  a 
singular  importance144  and  is  one  of  the  jurisdictions  inherent  in  the 
Supreme  Court.  The  parens  patriae  power  will  not  be  inherent  in  the  juris- 
diction of  the  proposed  Family  Court,  and  must  be  specifically  conferred 


^Proceedings  No.  17,  February  21,  1967. 

^^Proceedings,  Final  Report,  June,  1967,  at  68. 

144For  a  discussion  of  the  parens  patriae  power  see  the  Commission's  Report  on 
Family  Law,  Part  III,  Children,  Chapter  4,  "Guardianship  and  Custody". 
Briefly,  the  parens  patriae  power,  which  is  derived  from  the  Chancery  jurisdic- 
tion of  the  court,  is  a  paternal  jurisdiction  exercised  by  the  Supreme  Court 
which  empowers  it  to  make  whatever  disposition  it  considers  to  be  in  the 
interests  of  the  infant,  "no  matter  how  the  matter  has  been  brought  forward 
and  no  matter  what  the  rights  at  common  law  may  be  of  its  parents  or  other 
custodians".  See  Robson  v.  Robson,  [1969]  2  O.R.  857,  per  Wright  J.  at  862. 
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on  it  by  statute.  We  have  recommended  in  our  Report  on  Children  that  this 
power  be  given  to  the  Family  Court,  and  we  recommend  here,  that  the 
proposed  Family  Court  Act  contain  a  provision  which  will  confer  this 
special  jurisdiction  on  the  new  Family  Court. 

CONCLUSION 

We  recognize  that  as  constituted  at  present,  our  Family  Courts  may 
not  be  competent  to  exercise  an  expanded  jurisdiction.  We  also  recognize 
that  to  be  effective  a  Family  Court  must  be  capable  of  exercising  jurisdic- 
tion in  all  family  law  matters.  The  need  for  such  a  Court  has  now  become 
urgent.  We  must  turn,  therefore,  to  consider  how  to  create  a  Family  Court 
which  is  competent  to  receive  integrated  jurisdiction  in  family  law. 


CHAPTER  IV 


THE  PLACE  OF  THE  FAMILY  COURT 
IN  ONTARIO'S  COURT  SYSTEM 


It  is  at  once  apparent  that  it  is  not  possible,  without  constitutional 
amendment,  to  create  a  Family  Court  with  integrated  jurisdiction  and,  at 
the  same  time,  retain  the  present  structure  of  the  Family  Court  in  Ontario. 
The  first  step,  therefore,  in  achieving  a  Family  Court  with  comprehensive 
jurisdiction  in  all  family  law  matters,  and  we  cannot  emphasize  too 
strongly  the  desirability  of  an  integrated  court,  is  to  alter  its  structure  so 
as  to  render  it  capable  of  receiving  an  expanded  jurisdiction. 

We  are  convinced  that  the  Family  Court  must  be  elevated  from  its 
present  place  in  the  court  hierarchy,  and  we  so  recommend.  Not  only  is 
this  necessary  so  that  constitutionally  the  entire  gamut  of  judicial  pro- 
cesses affecting  the  family  can  be  consolidated  in  one  forum,  but  it  is 
desirable  in  order  to  ensure  that  family  law  and  its  administration  will  be 
regarded  as  matters  of  the  highest  socio-legal  importance.  This  has  not 
been  so  in  the  past,  and  has  been  one  of  the  chief  contributing  factors  to 
the  lack  of  confidence  in  the  Family  Court  system  in  Ontario. 

It  is  imperative  that  family  law  be  administered  by  a  tribunal  with 
increased  status.  Such  a  tribunal  is  needed  urgently  not  only  to  enhance  the 
prestige  of  the  Family  Court  in  the  eyes  of  the  public  and  of  the  legal 
profession,  but  also  to  attract  judicial  personnel  of  a  high  quality.  There 
are  able  and  dedicated  men  and  women  on  the  bench  of  the  Provincial 
Court  (Family  Division)  but  appointments  have  not  always  been  made 
from  among  the  most  qualified.  Part  of  the  reason  for  this,  of  course,  is  that 
there  is  no  requirement  that  Provincial  Judges  (Family  Division)  be  legally 
trained.  Since  a  Family  Court  touches  society  at  every  level  more  intimately 
and  more  frequently  than  does  any  other  tribunal,  and  since  the  problems 
with  which  it  is  concerned  are,  by  their  very  nature,  highly  complex,  men 
and  women  of  the  highest  available  qualifications  must  be  appointed  to 
it.  We  believe  there  is  a  greater  probability  that  this  will  happen  if  the 
Family  Court  is  elevated  from  its  present  position. 

We  digress  here,  briefly,  to  set  out  what  we  consider  to  be  the  essential 
characteristics  of  the  Family  Court,  whatever  its  structure,  for  it  is  against 
the  background  of  these  underlying  assumptions  that  our  recommendations 
as  to  the  constitution  of  the  court  must  be  viewed. 

Many  of  the  problems  coming  before  a  Family  Court  involve  two 
quite  different  aspects — an  adjudicative  aspect  and  a  dispositive  aspect. 
Because  the  court  which  administers  family  law  must  act  judicially,  as 
well  as  diagnostically  and  therapeutically,  it  must  be,  as  the  name  court 
implies,  a  court  of  law,  and  we  so  recommend.  We  believe  that  of  all  our 
institutions,  a  court  of  law  is  the  one  most  capable  of  approaching  a  de- 
termination of  truth  in  any  given  disputed  matter.  Its  procedures  discour- 
age inquisitorial  licence  and  are  designed  to  safeguard  the  rights  of  the 
individuals  who  come  before  it.  The  adversary  system  with  its  insistence  on 

[45] 
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the  observation  of  rules  governing  the  admissibility  of  evidence,  and  its 
reliance  on  the  doctrine  of  cross-examination,  has  frequently  been  criticized, 
especially  in  its  application  to  the  resolution  of  family  disputes  on  the 
ground  that  rigid  adherence  to  it  in  an  already  emotionally  charged  atmos- 
phere, merely  engenders  bitterness,  encourages  hostility  and  tends  to 
harden  attitudes.  While  we  recognize  that  these  criticisms  have  some 
essential  validity,  we  remain  firm  in  our  belief  that  the  adversary  process 
is  best  suited  to  the  objective  determination  of  factual  issues  where  there 
is  serious  conflict  and  to  safegarding  the  rights  of  the  individuals  before  the 
court.  If  we  believe  that  the  pursuit  of  truth  is  still  an  essential  part  of  the 
court's  objective  then  we  should  retain  the  adversary  system  and  seek  to 
temper  the  adverse  consequences  of  its  formality  as  best  we  can. 

The  planned  pursuit  of  informality  can  lead  only  to  confusion,  and 
will  detract  from  the  importance  that  should  be  attached  to  proceedings  in 
the  Family  Court.  Too,  there  is  a  very  high  degree  of  emotionalism 
involved  in  family  disputes,  and  this  must  be  properly  channelled  if  there 
is  to  be  a  judicial  resolution  of  the  matter  before  the  Court. 

The  possible  disadvantages  of  the  strict  adversary  system  can  be 
diminished  to  a  large  extent  in  the  rather  special  context  of  a  Family  Court, 
by  making  the  procedure  of  the  Court  flexible  enough  to  allow  spouses 
and  children  to  be  treated  as  individuals  with  individual  problems,  to  dis- 
courage further  hostility  between  parties,  to  avoid  jeopardizing  any  possible 
chance  of  reconciliation  and  settlement,  and  to  minimize  the  inevitable 
insecurity  and  indignity  felt  by  the  parties.  We  make  no  recommendation 
on  how  this  should  be  accomplished,  apart  from  recording  our  view  that 
there  should  be  some  modification  in  the  procedures  of  a  court  which 
administers  family  law.  We  believe  that  this  is  a  task  for  a  Rules  Committee 
of  the  Family  Court,  and  recommend  that  this  matter  be  left  for  their 
consideration. 

It  is  trite  to  observe  that  the  gravity  of  the  issues  coming  before  a 
Family  Court  demands  nothing  less  than  the  full  protection  that  the  law 
can  afford.  Justice  must  be  administered  publicly,  and  administered  ac- 
cording to  well-established  legal  principle  and  precedent.1  While  we  believe 
that  the  procedure  of  the  Court  must  be  flexible,  it  must  nevertheless  be 
strict  enough  to  protect  the  rights  of  all  who  come  before  it.  There  can  be 
no  public  confidence  in  the  administration  of  justice  in  the  Family  Court  if 
that  is  not  so. 

While  we  are  convinced  that  the  Family  Court  must  be  first  and  fore- 
most a  court  of  law,  we  do  appreciate  that  the  Family  Court  has  a  two-fold 
function,  judicial  and  therapeutic,  and  that  therefore  it  must  be  more  than 
a  court  of  law.  To  fulfil  its  equally  important  therapeutic  function  it  must 
be  equipped  with  a  professional  staff  trained  in  the  behavioural  and  social 
sciences.  The  court  will  have  to  rely  heavily  on  the  advice  and  assistance 
of  people  trained  in  disciplines  other  than  the  law,  in  order  to  discharge 
adequately  its  therapeutic  and  social  function,  and  these  resources  must 
be  readily  available.  As  has  been  observed,  "no  matter  how  highly  skilled 


iSee  Appendix  C  to  the  Report  of  a  Group  appointed  by  the  Archbishop  of 
Canterbury  in  January  1964,  Putting  Asunder  (A  Divorce  Law  for  Contem- 
porary Society),  London,   1966. 
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the  judge,  he  cannot  properly  deal  with  family  controversies  alone  and 
unaided".2  We  recommend  then,  that  whatever  its  place  in  the  judicial 
system,  the  Family  Court  be  equipped  with  an  adequate  social  arm.  We 
devote  Chapter  VI  of  this  Report  to  a  discussion  of  the  type  of  services  that 
are  required,  and  the  relationship  that  should  exist  between  the  court  and 
its  supportive  services.3 

It  is  essential  to  the  proper  administration  of  family  law  that  the  court 
to  which  family  problems  come  for  resolution  be  readily  accessible,  that  its 
procedures  be  as  simple  and  inexpensive  as  possible  and  that  delays  be 
minimized.  Family  law  problems  are  generally  urgent,  and  justice  will  be 
denied  if  the  procedures  of  the  Family  Court  do  not  permit  them  to  be 
resolved  quickly.  The  majority  of  the  people  who  come  to  the  Family 
Court  have  meagre  resources  and  it  is  imperative  that  the  cost  of  litigation 
in  that  Court  be  kept  to  the  barest  minimum.  Again,  we  feel  that  the  de- 
signing of  these  procedures  is  best  left  to  a  Rules  Committee  of  the  Family 
Court,  but  we  urge  that  the  members  of  the  Rules  Committee  be  guided 
by  the  principles  we  have  set  down. 

Having  set  out  what  we  believe  to  be  the  essential  character  of  the 
Family  Court,  we  turn  now  to  consider  its  proper  place  in  the  judicial 
system. 

The  problem  of  how  to  structure  the  Family  Court  so  that  it  in  fact 
can  encompass  the  totality  of  jurisdiction  in  family  law  matters  has  caused 
us  some  concern.  Whatever  the  place  in  the  judicial  system  chosen  for  it, 
the  Court  should  be  capable  of  receiving  all  the  jurisdiction  in  family  law 
matters  which  can  be  conferred  by  the  Legislature,  as  well  as  all  the  juris- 
diction which  must  be  conferred  by  Parliament,  or  which  demands  the 
appointment  of  a  judge  under  section  96  of  the  British  North  America  Act. 

We  have  considered  three  possible  places  for  the  proposed  new 
Family  Court — a  Family  Division  of  the  Supreme  Court  of  Ontario;  a 
Family  Division  of  the  County  Court;  and  a  separate  Family  Court. 

One  of  the  chief  arguments  in  favour  of  making  the  Family  Court  a 
division  of  the  Supreme  Court  of  Ontario  is  that  if  family  law  and  its 
administration  are  to  be  regarded  as  being  matters  of  the  highest  impor- 
tance, it  is  desirable  that  family  law  be  administered  by  the  highest  court 
of  original  jurisdiction  in  the  province.  This  would  not  only  cloak  the 
Family  Court  with  the  greatest  possible  prestige,  but  it  would  also  enable 
it  to  attract  men  and  women  of  the  highest  judicial  calibre  to  the  bench, 
thus  commanding  for  the  court  the  respect  not  only  of  the  legal  profession, 
but  of  litigants,  and  of  the  community  generally. 

Another  compelling  argument  is  that  the  creation  of  a  Family  Division 
of  the  Supreme  Court  would  facilitate  the  development  of  an  extended  and 
comprehensive  jurisdiction  in  family  law  matters.  The  Supreme  Court  is 
already  substantially  involved  in  family  law  matters,4  and  the  necessary 

2R.C.  Dinkelspiel  and  A.R.  Gough,  "The  Case  for  a  Family  Court",  (1967),  42 
Calif.  S.B.J.  363  at  366.  Both  Messrs.  Dinkelspiel  and  Gough  were  members  of 
the  California  Governor's  Commission  on  the  Family. 

3See  p.  67  et.  seq.,  infra. 

4See  Appendix  A  for  a  chart  setting  out  the  distribution  of  jurisdiction  in  family 
law  matters. 
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transfers  of  jurisdiction  could  be  accomplished  with  relatively  little  diffi- 
culty, as  judges  of  the  Supreme  Court  are  appointed  under  section  96  of 
the  British  North  America  Act,  and  are  able,  therefore,  to  exercise  or 
receive  jurisdiction  in  all  family  law  matters. 

Two  further  arguments  are  advanced  in  favour  of  a  Family  Division 
of  the  Supreme  Court.  The  first  is  that  the  association  of  the  Family  Court 
with  the  Supreme  Court  would  dispel  the  general  apprehension  that  Family 
Courts  are  more  social  agencies  than  they  are  courts  of  law.  The  second 
is  that  the  creation  of  a  Family  Division  of  the  Supreme  Court  would 
mean  that  a  traditional  court  was  being  used  to  administer  family  law,  and 
that  although  it  would  require  modification  to  meet  the  special  demands 
of  family  law,  the  adaptation  of  the  traditional  courts  to  meet  special  needs 
is  preferable  to  the  creation  of  new  courts  to  meet  new  needs. 

While  we  recognize  that  these  arguments  have  considerable  merit,  we 
do  not  feel  that  a  Family  Division  of  the  Supreme  Court  is  the  best  possible 
solution,  and,  therefore,  we  do  not  recommend  it.  There  is  an  over-riding, 
general  objection  on  our  part  to  creating  a  Family  Court  which  is  a 
division  of  one  of  our  existing  courts.  This  objection  of  course  applies  with 
equal  force  to  a  Family  Division  of  the  County  Court.  For  reasons  which 
we  set  forth  below,  we  believe  strongly  that  the  Family  Court  must  be 
a  separate  entity. 

Even  if  we  were  disposed  to  favour  a  Family  Division  of  one  of  the 
traditional  courts  our  chief  objection  to  the  creation  of  a  Family  Division 
of  the  Supreme  Court  is  that  the  Supreme  Court  is  not  readily  accessible. 
Its  circuit  system  would  result  in  delays  that  would  be  especially  damaging 
in  family  law  matters,  and  would  also  mean  that  the  judge  would  not  be 
as  familiar  with  the  resources  of  the  community  as  his  position  as  Family 
Court  Judge  would  demand.  Nor  would  he  be  readily  available  on  a  con- 
tinuing basis.  For  the  Family  Court  to  function  efficiently,  it  is  mandatory 
that  the  Family  Court  Judge  reside  in  the  community  he  serves. 

Many  of  the  arguments  in  favour  of  a  Family  Division  of  the  Supreme 
Court  apply  to  a  Family  Division  of  the  County  Courts.  Since  County 
Court  judges,  as  local  judges  of  the  Supreme  Court  can  now  exercise  juris- 
diction in  divorce,  one  of  the  major  obstacles  in  creating  an  integrated 
Family  Court  is  automatically  overcome.  Too,  County  Court  judges  are 
appointed  under  section  96  of  the  British  North  America  Act,  and  accord- 
ingly can  exercise  or  receive  all  the  jurisdiction  necessary  for  a  compre- 
hensive Family  Court.  In  addition,  a  Family  Division  of  the  County  Courts 
has  some  advantages  over  a  Family  Division  of  the  Supreme  Court.  A 
Family  Division  of  the  County  Courts  meets  our  requirement  that  the 
judges  should  be  resident  in  the  communities  they  serve,  so  as  to  be  readily 
available  to  the  public,  and  familiar  with  the  individual  community's  re- 
sources. The  amount  of  travelling  done  by  County  Court  judges  is  much 
more  strictly  limited  geographically  than  that  of  their  Supreme  Court 
brethren,  so  that  even  if  they  must  go  on  circuit,  they  can  do  so  more 
frequently,  and  are  on  circuit  in  a  restricted  and  familiar  territory.  Finally, 
if  there  must  be  regionalization  of  the  support  services  required  by  the 
Family  Courts,  this  can  be  accomplished  better  on  a  county,  or  grouping  of 
counties  basis. 
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While  wc  appreciate  the  merit  in  these  arguments,  we  do  not  propose 
that  the  Family  Court  be  a  division  of  the  County  Courts. 

We  have  expressed  our  view  that  a  court  capable  of  exercising  inte- 
grated jurisdiction  in  all  family  law  matters  should  be  established.  In  our 
opinion  the  best  and  most  effective  way  to  do  this  is  to  create  a  Family 
Court  which  is  separate  from  the  existing  traditional  courts,  and  which  is 
staffed  by  judges  who  collectively  would  be  capable  of  exercising  juris- 
diction over  matters  within  the  competence  of  section  96  judges,  and  also 
over  matters  within  the  competence  of  provincially  appointed  judges,  and 
we  so  recommend. 

The  justification  for  creating  a  separate  Family  Court  is  clear.  A 
Family  Court  is  unlike  any  other  court.  Its  work  is  of  a  highly  specialized 
nature  and  this,  of  itself,  justifies  a  court  which  devotes  its  time  exclusively 
to  family  law  matters.  There  is  another  compelling  reason.  The  two-fold 
function  of  a  Family  Court,  judicial  and  therapeutic,  demands  that  it  have 
attached  to  it  specialized  ancillary  services,  the  nature  and  extent  of  which 
are  required  by  no  other  court.  The  administrative  requirements  of  a 
Family  Court  also  differ  from  those  required  by  other  courts,  chiefly  be- 
cause of  the  task  of  co-ordinating  its  two  functions. 

A  Family  Court  must  be  free  to  develop  its  own  philosophy,  its  own 
procedures,  and  its  own  administrative  techniques.  We  believe  that  this  can 
best  be  fostered  if  the  Family  Court  is  a  separate  entity. 

In  order  for  a  Family  Court  to  function  effectively,  it  must  be  as  closely 
associated  with  the  community  it  serves  as  possible.  At  the  present  time 
there  is  a  Family  Court  for  each  county  and  district  in  the  province.  While 
we  do  not  believe  (nor  have  we  been  advised)  that  any  smaller  geo- 
graphical area  need  be  designateed,  we  would  strongly  resist  a  larger  one. 
Accordingly,  we  recommend  that  there  be  a  branch  of  the  Family  Court 
in  each  county  and  district  in  Ontario.  By  so  recommending,  however,  we 
do  not  wish  to  foreclose  the  possibility  of  establishing  a  number  of  branches 
of  the  Family  Court  in  the  larger  counties  or  districts,  should  the  popula- 
tion warrant  it.  In  the  Judicial  District  of  York,  for  example,  it  has  already 
been  found  necessary  to  establish  three  Family  Court  installations.  Nor  do 
we  wish  to  foreclose  the  possibility  of  the  Court  holding  sittings  in  a 
number  of  centres  within  the  county  or  district.  Indeed,  the  Provincial 
Courts  (Family  Division)  do  so  at  the  present  time.5 

We  conclude  our  statement  of  general  principles  with  one  over-riding 
consideration.  We  feel  strongly  that  the  Family  Court  system  must  be  a 
continually  developing  one,  one  that  can  grow  and  be  adapted  to  meet  new 
challenges,  whether  these  be  challenges  of  economics,  of  population  pres- 
sure, of  philosophy,  or,  indeed,  of  any  other  kind.  For  this  reason  we  will 
be  making  recommendations  on  how  the  continuing  development  of  the 
system  can  be  assured.6  All  our  recommendations  have  been  framed  with 
the  principle  of  evolution  in  mind,  and  we  urge  that  they  be  read  in  this 
light. 


5See  Appendix  B  for  a  list  of  the  locations  in  which  Family  Courts  are  held. 
6See  below,  Chapter  VII. 
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THE  STRUCTURE  OF  THE  FAMILY  COURT 

The  Commission  recommends  that  the  existing  Family  Courts  —  the 
Provincial  Courts  (Family  Division) — be  abolished,  and  that  there  be 
established  a  court  of  record  known  as  the  Family  Court  of  Ontario  which 
would  be  capable  of  exercising  jurisdiction  in  all  family  law  matters.  Ac- 
cordingly we  propose  the  repeal  of  that  part  of  The  Provincial  Courts  Act 
which  deals  with  the  Provincial  Courts  (Family  Division),  and  the  enact- 
ment of  a  new  statute,  the  Family  Court  Act,  which  will  set  out  inter  alia 
the  jurisdiction  and  structure  of  the  new  Family  Court. 

As  we  have  indicated  earlier,  we  recommend  that  there  be  at  least 
one  branch  or  installation  of  the  Family  Court  in  each  county  or  district 
in  the  province.7  The  method  of  appointing  the  judges  to  this  court,  is  of 
course,  critical.  The  court  must  be  empowered  to  exercise  all  the  juris- 
diction in  relation  to  family  law  matters  exercised  at  present  by  judges 
appointed  under  section  96  of  the  British  North  America  Act,  and  all  the 
jurisdiction  in  relation  to  family  law  matters  now  exercised  by  judges 
appointed  by  the  Lieutenant  Governor  in  Council. 

To  achieve  our  objective  we  recommend  the  establishment  of  a 
separate  Family  Court  staffed  by  judges  of  differing  jurisdiction,  one  group 
to  be  appointed  by  the  federal  government  under  section  96  of  the  British 
North  America  Act,  and  one  group  to  be  appointed  by  the  province.  Those 
judges  appointed  under  section  96  should  receive  and  exercise  jurisdiction 
in  all  family  law  matters,  and  especially  in  matters  now  heard  by  federally 
appointed  judges,  and  those  appointed  by  the  province  should  exercise 
jurisdiction  in  the  matters  heard  at  the  present  time  by  the  Provincial 
Judges  (Family  Division),  and  such  additional  jurisdiction  as  can  be 
conferred  on  them. 

To  accommodate  this  structure,  the  proposed  Family  Court  Act 
should  be  divided  into  a  least  two  Parts,  one  Part  to  set  out  the  duties  and 
the  jurisdiction  of  the  federally  appointed  judges,  and  another  Part  to  set 
out  the  duties  and  the  jurisdiction  of  the  judges  appointed  by  the  province. 
"Judge"  could  then  be  defined  as 

(i)  under  Part  I,  the  judge  of  a  county  or  district  court,  or  a  judge 
appointed  directly  to  the  Family  Court  by  the  Governor  General 
in  Council;  or 

(ii)  under  Part  II,  a  Family  Court  judge  appointed  by  the  Lieutenant 
Governor  in  Council  under  this  Act. 

In  the  initial  stages  of  the  development  of  the  proposed  Family  Court, 
the  County  or  District  Court  judge  might  be  ex  officio  a  judge  of  the  Family 
Court,  but  in  large  urban  centres8  where  the  population  and  business  of 
the  Court  require  full-time  federally  appointed  Family  Court  Judges,  a 
number  of  such  judges  should  be  appointed  directly  to  the  Family  Court 
by  the  Governor  General9  at  the  outset,  and  these  judges  would  be  ex 

1  Supra,  p.  49. 

»For  example,  in  the  Judicial  District  of  York,  the  Judicial  District  of  Ottawa- 

Carleton,  and  the  County  of  Wentworth. 
9  An  amendment  to  the  Judges  Act  to  provide  for  a  class  of  judges  known  as 

Family  Court  Judges  would  be  required. 
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officio  judges  of  the  County  and  District  Court.  The  provincially  appointed 
judges,  of  course,  would  continue  to  sit  on  a  full-time  basis  in  each  Family 
Court  installation  exercising  their  present  jurisdiction  together  with  such 
additional  jurisdiction  as  may  be  conferred  on  them. 

This  recommendation  lends  itself  to  some  variation.  It  is  possible  to 
avoid  completely  the  necessity  of  calling  upon  the  County  Court  judges 
to  perform  the  functions  of  the  federally  appointed  Family  Court  judges. 
This  could  be  accomplished  by  making  provision  for  a  small  number  of 
judges,  in  addition  to  those  appointed  full-time  to  the  Family  Court  in  the 
large  urban  centres,  to  be  appointed  by  the  Governor  General  directly  to 
the  Family  Court.  Each  of  these  judges,  while  having  province-wide  juris- 
diction, would  have  a  geographically  limited  circuit,  so  that  one  judge  could 
serve  the  Family  Court  in  more  than  one  county.  This  variation  is  based 
on  the  premise  that  full-time  federally  appointed  Family  Court  judges  will 
not  be  required  in  every  county.  Where  they  are  required,  however,  they 
should  not  be  required  to  go  on  circuit.  The  provincially  appointed  judges 
would  continue  to  sit  on  a  full-time  basis  in  each  branch  of  the  Family 
Court. 

REMOVAL  OF  SOME  MATTERS  INTO  THE  SUPREME  COURT 

While  we  are  convinced  that  the  Family  Court  must  be  endowed  with 
comprehensive  jurisdiction  in  all  family  law  matters  and  that  it  should 
have  exclusive  original  jurisdiction,  we  recognize  that  parties  should  have 
the  opportunity  to  have  some  of  the  more  serious  family  law  matters  heard 
by  the  Supreme  Court.  We  believe,  however,  that  it  is  important  to  insist 
that  all  family  legal  problems  be  brought,  at  least  initially,  to  a  single  court. 
The  advantages  to  be  gained  by  such  a  consolidation  are  obvious,  and  have 
been  emphasized  repeatedly  throughout  this  Report.  Chief  among  them  is 
to  minimize  the  opportunity  for  one  spouse  to  harass  the  other  by  bringing 
a  similar  action  in  a  court  rather  than  the  one  in  which  the  first  action  was 
commenced.  Unfortunately,  this  is  an  all  too  common  occurrence  under 
the  present  system  of  fragmented  jurisdiction.  A  major  problem  is  thus 
presented,  both  for  the  efficient  administration  of  justice  and  for  the 
parties  themselves.  It  may  result  in  two  conflicting  orders  outstanding  at 
the  same  time,  it  will  almost  certainly  result  in  delay  and  additional  ex- 
pense (and  this  becomes  an  acute  problem  when  one  of  the  spouses  is 
economically  embarrassed),  and  it  provides  a  spouse  who  has  sufficient 
economic  resources  with  an  additional  and  unfair  weapon  with  which  to 
annoy  his  or  her  spouse.  Accordingly,  we  recommend  that  the  Family 
Court  have  exclusive  original  jurisdiction  in  all  family  law  matters  as 
defined  in  this  Report. 

Both  the  objective  of  reducing,  if  not  avoiding  almost  entirely,  frag- 
mentation in  jurisdiction,  and  the  objective  of  giving  parties  an  opportunity 
to  continue  to  have  some  matters  heard  by  the  Supreme  Court,  can  be 
realized  by  providing  that  while  the  Family  Court  should  have  exclusive 
original  jurisdiction,  it  should  be  possible  to  have  certain  matters  removed 
to  the  Supreme  Court,  either  on  the  application  of  one  party,  or  on  a 
reference  by  a  judge  of  the  Family  Court,  and  we  so  recommend.  In  either 
case  we  recommend  that  removal  should  be  permitted  only  with  leave  of 
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the  Supreme  Court.  Such  provision  for  removal,  however,  should  be 
confined  to  those  family  law  matters  over  which  the  Suprerrte  Court  now 
exercises  jurisdiction,  either  exclusively  or  concurrently.  It  would  not  apply 
to  those  matters  in  which  jurisdiction  conferred  by  the  provincial  Legisla- 
ture is  now  exclusively  exercised  by  Provincial  Judges  (Family  Division) 
and  likewise  it  would  not  apply  to  those  matters  in  which  jurisdiction  is 
conferred  by  Parliament  on  Provincial  Judges  (Family  Division). 

It  could  happen  that  an  action  might  be  commenced  wrongly  in  the 
Supreme  Court.  If  such  an  action  were  to  be  declared  null,  considerable 
hardship  would  be  suffered  by  the  parties.  We  think  such  hardship  can 
and  should  be  eliminated.  We  recommend,  therefore,  that  actions  mis- 
takenly commenced  in  the  Supreme  Court  should  not  be  declared  null,  but 
should,  on  the  application  of  one  of  the  parties  to  a  judge  of  the  Supreme 
Court  be  capable  of  being  reinstated  in  the  Family  Court  nunc  pro  tunc. 
In  other  words,  the  judge  could  refer  the  matter  to  the  Family  Court  for 
hearing  and  disposition,  and  such  an  action  would  then  be  deemed  to  have 
been  instituted  in  the  Family  Court. 

There  may  be  cases  which  involve  mixed  issues,  that  is,  some  of  the 
issues  may  properly  belong  in  the  Supreme  Court  because  they  do  not 
fall  within  the  class  of  subjects  defined  as  "family  law  matters",  and  some 
of  them  may  properly  belong  in  the  Family  Court,  because  they  do  fall 
within  that  class  of  matters.  For  example,  the  construction  of  a  will  or  a 
trust  may  be  involved  in  a  question  of  a  division  of  matrimonial  property. 
In  such  cases  we  believe  that  it  should  be  possible,  on  application,  for  the 
Supreme  Court  to  hear  the  case  in  toto.  We  recommend,  therefore,  that 
the  Supreme  Court  have  remedial  power  on  application  to  direct  that  the 
whole  case  be  heard  before  it. 

JURISDICTION  OF  THE  FAMILY  COURT  — 
FAMILY  LAW  MATTERS 

Since  the  new  Family  Court  will  be  entirely  a  creature  of  statute,  and 
therefore  will  have  no  inherent  jurisdiction,  it  is  extremely  important  that 
great  care  be  taken  to  set  out  its  jurisdiction  with  the  utmost  precision.93 

Litigants  involved  in  proceedings  of  this  nature  would  suffer  a  par- 
ticularly grievous  hardship  if  it  were  open  to  an  appellate  tribunal  to 
subsequently  nullify  the  entire  proceedings  on  the  ground  that  the  Family 
Court  lacked  jurisdiction  to  hear  the  matter.  We  recommend,  therefore, 
that  unless  objection  is  taken  to  the  jurisdiction  of  the  Family  Court  in  a 
particular  matter  before  it,  the  court  should  be  deemed  to  have  had 
jurisdiction. 

Should  an  objection  to  the  Family  Court's  jurisdiction  be  taken,  but 
the  court  proceed  to  exercise  jurisdiction,  then,  even  though  it  takes  juris- 
diction improperly,  an  appellate  tribunal  should  have  the  express  power 
to  give  the  same  judgment  that  the  lower  court  could  have  given  had  it  had 
jurisdiction. 


9*At  pp.  13-14,  we  set  out  a  list  which  generally  circumscribes  the  types  of 
matters  which  might  properly  come  before  a  Family  Court.  See  also  pages 
43-44,  supra. 
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APPEALS 

It  is  our  belief  that  the  existing  appeal  procedures  in  family  law 
matters  are  unnecessarily  uncertain,  and  unduly  complex,  and  that  they  can 
lead  to  confusion  error  and  unnecessary  expense.  Part  of  the  problem,  of 
course,  is  the  fact  that  there  is  fragmentation  in  the  administration  of  family 
law  at  first  instance,  and,  therefore,  appeals  in  these  matters  are  corres- 
pondingly fragmented. 

Generally,  all  appeals  from  the  Provincial  Courts  (Family  Division)10 
.go  to  the  County  Courts  by  way  of  a  trial  de  novo.n  For  the  most  part 
offences  under  the  statutes  involved  are  treated  as  summary  conviction 
offences,  and  therefore  the  procedures  are  in  accordance  with  The  Sum- 
mary Convictions  Act.  There  are  three  exceptions.  Under  the  Juvenile 
Delinquents  Act,  the  appeal  is  to  a  Supreme  Court  Judge;12  under  The 
Training  Schools  Act,  an  appeal  from  an  order  made  under  section  8  will 
go  to  a  County  Court  Judge,13  while  an  appeal  under  s.  9  will  go  to  the 
Divisional  Court;14  and  by  virtue  of  section  5  of  The  Parents'  Maintenance 
Act,  an  appeal  is  taken  by  way  of  a  rehearing  by  the  same  or  another  judge 
of  similar  jurisdiction.15 

Another  route  of  appeal  from  a  summary  conviction  is  by  way  of 
stated  case.  Section  762  of  the  Criminal  Code  provides  that  a  party  may 
appeal  against  a  conviction,  order,  determination,  or  other  proceeding  of 
a  summary  conviction  court  on  the  ground  that  it  is  erroneous  in  point  of 
law,  or  it  is  in  excess  of  jurisdiction,  by  applying  to  the  summary  convic- 
tions court  to  state  a  case.  Such  a  case  is  stated  to  the  superior  court  of 
criminal  jurisdiction  in  the  province,  that  is,  the  Supreme  Court  of  Ontario. 
Section  5  of  The  Summary  Convictions  Act  states  that  notwithstanding 
The  Judicature  Act,  a  case  stated  under  Part  XXIV  of  the  Criminal  Code 
shall  be  heard  by  a  Supreme  Court  judge  in  chambers. 

Section  771  of  the  Criminal  Code  provides  for  a  further  appeal  to 
the  Court  of  Appeal  with  leave  on  a  question  of  law  from  a  trial  de  novo 


10See  Appendix  A  for  a  list  of  the  family  law  matters  heard  in  the  Provincial 
Courts  (Family  Division). 

^Section  3  of  The  Summary  Convictions  Act,  R.S.O.  1970,  c.  450  states,  inter 
alia  that  so  far  as  it  does  not  conflict  with  that  Act,  Part  XXIV  of  the  Criminal 
Code  applies  mutatis  mutandis  to  proceedings  under  The  Summary  Convictions 
Act  as  if  it  were  reproduced  in  the  Act.  Part  XXIV  of  the  Criminal  Code  deals 
with  summary  convictions.  Section  747  defines  "appeal  court"  for  Ontario,  to 
mean  the  County  or  District  Court  of  the  county  or  district  where  the  adjudi- 
cation was  made;  and  by  section  755  an  appeal  is  to  be  heard  by  way  of  a 
trial  de  novo.  Section  20(1)  of  The  Summary  Convictions  Act  also  provides 
for  an  appeal  to  the  County  or  District  Court,  but  without  provision  by  way 
of  a  trial  de  novo.  Since  Radomski  v.  Radomski,  [1970]  1  O.R.  84  (C.A.), 
however,  it  appears  to  be  well-settled  that  the  appeal  is  by  way  of  a  trial  de 
novo.  Therefore,  an  appeal  from  a  judgment  of  the  Provincial  Court  (Family 
Division),  where  the  procedure  is  to  be  in  accordance  with  The  Summary  Con- 
victions Act,  is  to  the  County  or  District  Court  by  way  of  a  trial  de  novo. 

12R.S.C.  1970,  c.  J-3,  s.  37(1).  See,  in  addition  s.  39. 

13R.S.O.  1970,  c.  467,  s.  13(1). 

14The  Act  itself  provides  in  s.  13(2)  for  an  appeal  to  a  Supreme  Court  Judge. 
The  appeal,  however,  will  be  heard  by  the  Divisional  Court  by  virtue  of  s. 
17(2)  of  The  Judicature  Act. 

15R.S.O.  1970,  c.  336,  s.  5.  See  also  s.  6. 
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or  a  stated  case.  Questions  have  arisen  about  whether  or  not  such  appeals 
continue  to  go  to  the  Court  of  Appeal  since  the  establishment  of  the 
Divisional  Court,  and  the  coming  into  force  of  section  17  of  The  Judicature 
Act.  The  section  reads  as  follows: 

17.-(1 )  The  Divisional  Court  has  jurisdiction  to  hear,  determine  and 
dispose  of, 

(a)  all  appeals  to  the  Supreme  Court  under  any  Act  other 
than  this  Act  and  The  County  Courts  Act; 

(b)  applications  by  way  of  prohibition,  mandamus  and 
certiorari; 

(c)  all  appeals  from  orders  or  decisions  of  judges  of  the 
High  Court  in  regard  to  prohibition,  mandamus  or 
certiorari; 

(d)  all  appeals  from  judgments,  orders  or  decisions  of  a 
judge  of  the  High  Court  or  a  judge  of  the  Divisional 
Court  in  regard  to  matters  of  practice  or  procedure 
that  do  not  affect  the  ultimate  rights  of  any  party; 

(e)  all  appeals  by  way  of  stated  case  to  the  Supreme  Court 
under  any  Act  other  than  The  Summary  Convictions 
Act; 

(f)  all  appeals  from  final  orders  of  the  Master  of  the 
Supreme  Court. 

(2)  Where,  by  or  under  any  Act,  other  than  this  Act  and  The 
County  Courts  Act,  provision  is  made  for  an  appeal  to  the  High 
Court  or  the  Court  of  Appeal,  or  to  a  judge  thereof,  or  to  a  judge 
of  the  Supreme  Court,  including  such  an  appeal  by  way  of  stated 
case,  such  provision  shall  be  deemed  to  provide  that  the  appeal 
shall  be  to  the  Supreme  Court  and  clause  a  of  subsection  1  applies. 

Since  The  Judicature  Act  cannot  amend  the  Criminal  Code,  there  is 
a  strong  argument  for  saying  that  the  appeal  continues  to  go  to  the  Court 
of  Appeal.  It  is  arguable,  however,  that  because  The  Summary  Convictions 
Act  states  that  Part  XXIV  of  the  Criminal  Code  applies  as  if  it  were 
written  into  that  Act,  Part  XXIV  becomes  incorporated  into  The  Summary 
Convictions  Act,  in  which  case  The  Judicature  Act  and  section  17(2)  will 
apply.  Section  17(2)  seems  at  variance  with  section  17(l)(e)  under 
which  appeals  by  way  of  stated  case  under  The  Summary  Convictions  Act 
are  specifically  excepted  from  the  jurisdiction  of  the  Divisional  Court.  Or 
is  the  exception  in  section  17(l)(e)  to  be  taken  as  being  carried  over 
into  s.  17(2)?  The  situation  is,  to  say  the  least,  uncertain  and  confusing. 

The  situation  with  regard  to  appeals  in  family  law  matters  that  are 
heard  in  the  County  Courts  varies.  Much  depends  upon  whether  the  judge 
hearing  the  matter  is  exercising  court  jurisdiction,  or  whether  he  is 
exercising  persona  designata  jurisdiction.  Since  this  is  not  always  a  matter 
which  can  be  determined  with  complete  accuracy,  the  proper  appeal  pro- 
cedure can  be  uncertain.  Another  factor  is  whether  or  not  the  statute 
which  confers  jurisdiction  on  the  court  provides  for  an  appeal. 
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If  the  judge  is  exercising  persona  designata  jurisdiction,  and  the  statute 
either  provides  for  an  appeal  or  does  not  do  so,  the  appeal  will  be  heard 
by  the  Divisional  Court  by  virtue  of  section  3  of  The  Judges'  Orders 
Enforcement  Act.16 

3.-(l)  An  appeal  lies  from  an  order  made  by  a  judge  as  persona 
designata  to  the  Court  of  Appeal, 

(a)  if  the  right  of  appeal  is  given  by  the  statute  under  which 
the  judge  acted;  or 

(b)  if  no  such  right  of  appeal  is  given,  then  by  leave  of  the 
judge  who  made  the  order  or  by  leave  of  the  Court  of 
Appeal. 

(2)  On  the  day  on  which  section  17  of  The  Judicature  Act  is 
proclaimed  in  force,  subsection  1  is  amended  by  striking  out  "Court 
of  Appeal"  in  the  second  line  and  in  the  second  and  third  lines  of 
clause  b  thereof  and  by  inserting  in  lieu  thereof  in  each  instance 
"Divisional  Court". 

If  the  judge  is  exercising  court  jurisdiction,  under  a  statute  other 
than  The  County  Courts  Act  and  the  statute  prescribes  an  appeal,  notwith- 
standing that  the  statute  may  prescribe  an  appeal  to  the  Court  of  Appeal, 
for  example,  the  appeal  will  be  heard  by  the  Divisional  Court  by  virtue  of 
section  17  of  The  Judicature  Act.  Section  17(2)  states  that  where  an 
appeal  from  the  County  Courts  to  the  Court  of  Appeal  is  provided  in  a 
statute  other  than  The  County  Courts  Act,  that  that  provision  shall  be 
deemed  to  provide  for  an  appeal  to  the  Supreme  Court,  whereupon  section 
17(1)  (a)  comes  into  operation.  Section  17(1)  (a)  gives  the  Divisional 
Court  jurisdiction  to  hear  all  appeals  to  the  Supreme  Court  that  come  from 
the  County  Courts,  with  the  exception  of  appeals  under  The  County  Courts 
Act. 

If  the  judge  is  exercising  court  jurisdiction  under  a  statute  other  than 
The  County  Courts  Act,  and  the  statute  does  not  provide  for  an  appeal,  the 
appeal  would  be  governed  by  section  33  of  The  County  Courts  Act  and 
would  go  to  the  Court  of  Appeal.  In  this  case  section  17(2)  of  The 
Judicature  Act  does  not  apply,  since  no  provision  for  an  appeal  has  been 
made  in  the  statute  conferring  jurisdiction  on  the  County  Courts. 

In  the  matters  heard  initially  by  the  Supreme  Court,  the  appeals  there- 
from will  generally  go  to  the  Court  of  Appeal.  In  some  cases  the  statute 
will  so  state.  Where  it  does  not,  the  appeal  will  be  heard  by  the  Court  of 
Appeal  by  virtue  of  s.  29 ( 1 )  (a)  of  The  Judicature  Act. 

In  the  matters  heard  by  the  Surrogate  Court  under  The  Infants  Act, 
the  statute  provides  for  an  appeal  to  the  Court  of  Appeal.  By  virtue  of 
s.  17  of  The  Judicature  Act,  however,  the  appeal  will  go  to  the  Divisional 
Court. 

There  are  some  general  principles  which  we  have  formulated  with 
regard  to  the  whole  question  of  appeals  in  family  law  matters.  First,  we 
believe   that  just   as   it  is  important  to  eliminate  fragmentation  in  the 

^R.S.O.  1970.  c.  227. 
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administration  of  family  law  at  first  instance,  it  is  equally  important  to 
reduce  it  as  far  as  possible  on  appeal. 

Secondly,  we  do  not  believe  that  the  trial  de  novo  should  be  retained. 
As  we  have  stated  in  our  Report  on  Administration  of  Ontario  Courts:11 

The  trial  de  novo  is  an  anachronistic  'relic  of  frontier  days  in 
Canada'.  It  was  an  important  feature  of  our  law  at  the  time  when 
the  only  record  of  evidence  in  a  summary  conviction  case  was  that 
which  was  written  down  on  the  information  by  the  magistrate,  who 
often  may  have  had  no  legal  training.  An  appeal  involving  either  a 
question  of  fact  or  of  law  would  have  been,  at  best,  extremely  diffi- 
cult under  such  circumstances,  and  the  right  to  a  second  trial  before 
a  County  Court  judge  was  therefore  a  justifiable  and  essential  way 
in  which  to  overcome  the  deficiencies  in  the  old  system  of  Magistrates' 
Courts. 

We  concluded  in  that  Report,  that  the  retention  of  the  trial  de  novo  on  the 
ground  that  it  "protects  against  some  fundamental  institutional  inadequacies 
in  the  Provincial  Courts"  was  not  justified.  We  are  still  of  that  opinion. 
The  Provincial  Courts  Act  effected  a  substantial  reorganization  of  the 
former  Juvenile  and  Family  Courts,  with  a  consequent  strengthening  of 
both  the  institution  and  the  bench.  The  Provincial  Courts  (Family  Division) 
are  courts  of  record;  prospective  appointments  to  the  bench  are  subject 
to  review  by  the  Judicial  Council;  and  court  reporting  systems  are  now 
operative.  Thus  the  raison  d'etre  for  the  trial  de  novo  exists  no  longer, 
even  in  the  context  of  the  Provincial  Courts  (Family  Division). 

We  are  advised  by  many  Provincial  Judges  (Family  Division)  that  in 
their  view  appeals  by  way  of  trial  de  novo  are  time  consuming,  costly,  and 
result  in  delay  —  all  of  which  is  unnecessary.  In  addition  the  judges  are 
especially  concerned  with  the  possibilities  for  abuse  that  the  trial  de  novo 
presents.  Increasingly,  and  regrettably,  the  hearing  in  the  Provincial  Court 
(Family  Division)  is  being  regarded  as  a  preliminary  hearing.  The  re- 
hearing imposes  a  heavy  burden  on  the  higher  court  —  the  County  Courts 
—  both  in  terms  of  time  and  facilities;  on  witnesses  who  have  to  be  re- 
called often  months  after  the  first  hearing;  and  on  the  parties  who  incur 
added  expense  and  delays. 

One  County  Court  judge  has  expressed  his  objections  to  the  trial 
de  novo  as  follows : 

It  is  my  understanding  that  the  historical  background  of  this 
procedure  is  that  in  earlier  days  court  reporting  the  inferior  courts 
was  either  extremely  poor  or  non-existent  and  that  as  there  was  no 
transcript  of  the  evidence  to  use  on  appeal  it  was  necessary  to  start 
afresh.  Possibly  also  in  those  days  reasons  for  judgment  delivered 
by  inexperienced,  lay  magistrates  was  not  of  the  highest  order  and 
it  was  felt  that  they  should  not  be  subjected  to  close  scrutiny. 

The  objections  to  this  practice  are  many.  Some  which  occur  to 
me  are  as  follows: 


i7See   the  Commission's   Report  on  Administration  of  Ontario  Courts,  Part  1 
Chapter  5,  p.  163. 
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1.  The  appeal  court  is  deprived  of  the  benefit  of  the  trial  judge's 
reasons  for  judgment  and  his  comments  on  the  credibility  of 
witnesses. 

2.  Perjury  or  at  least  a  substantial  change  in  testimony  is  en- 
encouraged.  It  is,  of  course,  possible  to  refer  to  the  trans- 
cript of  the  trial  evidence  to  reveal  perjury  but  in  my 
experience  this  doesn't  occur  very  often.  In  fact  the  transcript 
is  rarely  found  in  the  appeal  court  file. 

3.  Under  this  procedure  few  cases  are  reported  and  as  a  result 
we  do  not  have  the  formation  of  a  body  of  case  law  which 
has  been  the  backbone  of  the  common  law  system  for 
centuries. 

4.  The  very  fact  that  the  trial  judge,  counsel,  witnesses  and 
court  officials  know  that  little  reliance  will  be  placed  on 
appeal  at  what  happens  at  the  trial  must  have  a  depressing 
effect.  Squalid  courtrooms  and  cells  complete  the  picture. .  .  . 

In  conclusion  I  would  like  to  say  that  the  use  of  the  word  appeal 
to  describe  a  trial  de  novo  is  an  abuse  of  the  English  language  for  it 
has  few  of  the  characteristics  of  an  appeal  in  the  ordinary  use  of  that 
term. 

If  the  recommendations  for  a  new  Family  Court  which  we  make  in  this 
Report  are  accepted,  the  new  court  structure  will  banish  any  doubt  that 
may  remain  about  the  need  to  retain  an  appeal  by  way  of  a  trial  de  novo 
in  summary  conviction  matters. 

There  is  always  the  possibility  in  individual  cases,  however,  that  a 
proper  record  may  not  be  kept.  To  guard  against  an  appeal  being  taken 
on  an  improper  record,  we  believe  that  provision  should  be  made  for  the 
appeal  court  to  consider,  in  addition  to  the  record,  any  further  and  other 
evidence  where  it  is  felt  necessary  to  do  so  in  the  interests  of  justice. 

Thirdly,  we  believe  strongly  that  in  every  case  there  should  be  at 
least  one  review  of  right  of  an  order  or  decision  of  a  court,  or  an  order 
of  a  judge  exercising  jurisdiction  as  persona  designata. 

Fourthly,  we  believe  that  appellate  procedures  in  family  law  matters 
should  be  simplified.  The  whole  appellate  procedure  is  unnecessarily  com- 
plex, and  this  can  and  does  lead  to  injustice. 

Accordingly,  we  make  the  following  suggestions  for  appeal  pro- 
cedures from  the  proposed  new  Family  Court.  We  are  of  the  opinion  that, 
generally  speaking,  the  nature  of  the  matters  heard  by  the  provincially 
appointed  judges  dictates  that  appeals  from  them  be  as  inexpensive,  and 
as  expeditious  as  possible,  and  that  they  be  heard  in  the  community  where 
the  case  originates.  These  criteria  can  be  given  expression  if  appeals  from 
the  matters  heard  by  the  provincially  appointed  judges  are  taken  to  the 
federally  appointed  Family  Court  judges.  We  believe,  therefore,  that 
appeals  from  the  provincially  appointed  Family  Court  judges  should  be 
taken  in  the  first  instance  to  the  federally  appointed  Family  Court  judges. 

Appeals  from  the  matters  heard  by  the  federally  appointed  Family 
Court  judges  either  in  first  instance  or  on  appeal  from  a  judgment  or  order 


58 

of  a  provincially  appointed  Family  Court  judge,  should  be  taken  to  the 
Divisional  Court,  in  the  latter  case  only  with  leave. 

All  appeals  should  be  taken  on  the  record,  with  leave  to  introduce  new 
evidence.  Appeals  from  a  judgment  or  order  of  the  Divisional  Court  should 
be  taken  to  the  Court  of  Appeal,  only  with  leave,  and  only  on  questions 
that  are  not  questions  of  fact  alone. 

PROCEDURE 

It  is  especially  important  that  the  Family  Court  continue  to  have  a 
Rules  Committee  to  make  rules  regulating  the  practice  and  procedure  of 
the  Court.  Accordingly,  we  recommend  that  the  proposed  Family  Court 
Act  provide  for  and  set  out  the  duties  of  the  Rules  Committee  in  terms 
similar  to  those  contained  in  The  Provincial  Courts  Act. 

Section  26  of  that  Act  provides  for  the  establishment  of  the  Rules 
Committee  of  the  Provincial  Courts  (Family  Division),  and  for  the 
appointment  of  its  members  by  the  Lieutenant  Governor  in  Council.  Sub- 
section 3  prescribes  its  duties.  The  Rules  Committee  may  make  rules  regu- 
lating any  matters  relating  to  the  practice  and  procedure  of  the  courts, 
including,  without  limiting  the  generality  of  the  foregoing, 

(a)  regulating  the  duties  of  officers  of  the  courts; 

(b)  regulating  the  costs  of  proceedings  in  the  courts; 

(c)  prescribing  and  regulating  the  proceedings  under  any  Act  that 
confers  jurisdiction  upon  the  courts  or  a  judge  sitting  therein; 

(d)  governing  the  payment,  transfer  or  deposit  into,  or  in,  or  out  of, 
any  court  of  any  money  or  property,  or  to  the  dealing  therewith; 
and 

(e)  allowing  for  service  out  of  Ontario. 

Subsection  4  adds  that  where  provisions  in  respect  of  practice  or  procedure 
are  contained  in  any  Act,  rules  may  be  made  adding  to  or  modifying  those 
provisions  to  any  extent  that  is  considered  necessary  for  the  equitable 
despatch  of  the  business  of  the  court  unless  that  power  is  expressly 
excluded. 

The  present  Rules  Committee  has  been  studying  the  practice  and 
procedure  in  the  Provincial  Courts  (Family  Division)  and  has  produced 
draft  Rules  of  Practice.  We  have  been  advised  that  this  draft  is  currently 
being  revised  as  a  result  of  comments  made  by  the  bench  and  the  legal 
profession.  If  the  recommendations  contained  in  this  Report  are  accepted, 
further  consideration  will  have  to  be  given  to  the  draft  Rules. 

We  have  expressed  our  view18  that  while  the  Family  Court  must  be 
first  and  foremost  a  court  of  law,  the  procedure  to  be  followed  in  the 
Family  Court  must  be  adapted  to  meet  the  specialized  needs  of  the  Court. 
This  we  believe  to  be  a  task  for  the  Rules  Committee,  and  we  reiterate  our 
earlier  recommendation  that  it  be  left  for  their  consideration. 


185wpra,  pp.  46-47. 


CHAPTER  V 


THE  CHIEF  JUDGE  AND  JUDGES 
OF  THE  FAMILY  COURT 


THE  CHIEF  JUDGE 

The  office  of  Chief  Judge  of  the  Family  Court  will  be  a  vitally  im- 
portant one.  Having  regard  to  the  expanded  jurisdiction  proposed  for  the 
Family  Court,  its  Chief  Judge  should  be  an  appointee  who  is  capable  of 
exercising  (or  rendered  capable  of  acquiring)  comprehensive  jurisdiction 
in  family  law  matters.  It  is  equally  important  that  the  Chief  Judge  be  in 
a  position  to  devote  his  full  time  attention  to  the  affairs  of  the  new  Family 
Court,  regardless  of  his  official  or  ex  officio  capacity,  if  any,  in  the  County 
Court. 

Great  care  must  be  taken  to  define  clearly  the  functions  of  the  Chief 
Judge,  and  to  ensure  that  he  has  the  necessary  authority  to  oversee  the 
efficient  functioning  of  the  Court.  We  recommend  that  the  proposed  Family 
Court  Act  provide  for  the  appointment  of  a  Chief  Judge,  and  that  it  set 
out  his  duties  in  clear  terms.  We  do  not  think  that  the  specification  of  his 
duties  should  be  left  for  the  regulations  which  might  be  made  pursuant 
to  the  Act. 

At  the  present  time,  the  authority  and  duties  of  the  Chief  Judge  are 
imperfectly  defined.  Section  10  of  The  Provincial  Courts  Act  provides  for 
the  appointment  of  a  Chief  Judge  of  the  Provincial  Courts  (Family 
Division)  and  states  that  he  shall 

.  .  .  have  general  supervision  and  direction  over  arranging  the  sittings 
of  his  courts  and  assigning  judges  for  hearings  in  his  courts,  as  cir- 
cumstances require. 

Under  section  19,  judges  of  the  Provincial  Courts  (Family  Division)  may 
hold  sittings  at  any  place  in  the  county  or  district  designated  by  the  Chief 
Judge.  The  only  guidance  given  to  the  Chief  Judge  in  the  exercise  of  his 
duties  is  contained  in  section  10(4),  which  provides  that  in  the  arrange- 
ment of  the  courts  and  the  assignment  of  judges  thereto,  the  Chief  Judge 
shall  have  regard  to  the  desirability  of  rotating  the  judges,  and  to  the 
greater  volume  of  judicial  work  in  certain  of  the  counties  and  districts. 
Section  28  empowers  the  Lieutenant  Governor  in  Council  to  make  regu- 
lations prescribing  the  duties  of  the  Chief  Judge,  but  no  such  regulations 
have  as  yet  been  passed.  The  only  other  duty  prescribed  by  the  Act  is 
contained  in  section  7,  which  provides  that  the  Chief  Judge  of  the  Provin- 
cial Courts  (Family  Division)  shall  be  a  member  of  the  Judicial  Council. 
There  is  an  implied  duty  contained  in  section  8.  The  Judicial  Council,  on 
receipt  of  a  complaint  respecting  a  judge,  may  transmit  that  complaint  to 
the  Chief  Judge  of  the  Provincial  Courts  (Family  Division),  presumably 
for  investigation  and  a  report. 

While  we  do  not  disagree  with  the  duties  of  the  Chief  Judge  of  the 
Provincial  Courts   (Family  Division)  that  are  set  out  in  The  Provincial 
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Courts  Act,  we  do  think  that  they  could  be  more  precisely  defined,  that 
there  arc  other  specified  duties  which  he  should  perform,  and  that  his 
authority  should  be  strengthened.  These  matters  are  especially  important 
in  view  of  our  recommendations  for  a  new  Family  Court  which  will  exer- 
cise comprehensive  jurisdiction  in  all  family  law  matters. 

At  the  same  time  as  we  think  it  advisable  to  define  clearly  the  Chief 
Judge's  authority  and  duties,  we  do  not  think  it  advisable  that  they  be 
rigidly  prescribed.  We  would  prefer  that  they  be  defined  to  include  certain 
matters,  thereby  preserving  some  element  of  flexibility.  The  Family  Court, 
as  we  envisage  it,  will  be  a  dynamic  institution,  and  must  be  capable  of 
adapting  to  changing  social  conditions.  It  would  be  unwise,  therefore,  to 
circumscribe  too  narrowly  the  authority  and  duties  of  its  chief  judicial 
officer. 

Among  the  duties  we  recommend  for  the  Chief  Judge  would  be  the 
following: 

1.  Assigning  Family  Court  judges  throughout  the  province  and 
arranging  sittings; 

2.  Exercising  general  supervision  and  control,  including  authority 
over  the  Family  Court  judges,  justices  of  the  peace1  and  any  para- 
judicial  personnel  that  may  be  required; 

3.  Developing  and  supervising  educational  and  study  programmes 
for  Family  Court  judges; 

4.  Establishing  guidelines  on  policy  matters  related  to  practice  and 
procedure,  with  a  view  to  encouraging  uniformity  of  judicial 
practice; 

5.  Taking  part  in  the  administrative  task  of  coordinating  the  sup- 
port services  available  to  the  Family  Court  and  of  ensuring  their 
efficient  integration  with  the  Court's  adjudicative  function; 

6.  Exercising  general  supervision  and  control  over  the  Court's  an- 
cillary services.  This  task  he  should  share  with  the  person  respon- 
sible for  the  Court's  support  services — the  Director  of  Support 
Services; 

7.  Making  the  objectives  and  work  of  the  Family  Court  known  to 
the  public; 

8.  Consulting  with  the  Attorney  General  and  his  department  on  the 
matter  of  the  Court's  budget; 

9.  Drawing  to  the  attention  of  the  Attorney  General  imminent  retire- 
ments or  resignations  of  Family  Court  Judges,  as  well  as  vacancies 
which  have  not  been  filled. 

Our  recommendations  with  respect  to  the  function  of  the  Chief  Judge 
within  the  administrative  structure  proposed  in  our  Report  on  Administra- 
tion of  Ontario  Courts  will  be  found  in  that  Report,2  and  in  summary  form 
in  Chapter  VII  of  this  Report.  We  merely  state  here  that  the  relationship 
between  the  Chief  Judge  and  the  Provincial  Director  of  Court  Administra- 


l\Vith  respect  to  duties  performed  in  the  Family  Court. 
2See  Part  I,  Chapter  2. 
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tion,  and  the  Regional  Directors  will  be  a  most  important  one  for  the 
efficient  operation  and  continuing  development  of  the  Family  Court. 

In  our  Report  on  Administration  of  Ontario  Courts  we  recommended 
that  each  Chief  Justice  and  Chief  Judge  be  given  a  highly  qualified  execu- 
tive assistant  to  aid  him  in  the  carrying  out  of  his  administrative  respon- 
sibilities.3 It  was  intended  that  this  recommendation  should,  of  course, 
apply  to  the  Chief  Judge  of  the  proposed  new  Family  Court.  We  simply 
reiterate  that  recommendation  here. 

THE  JUDGES 

1 .  Jurisdiction 

In  order  to  facilitate  the  assignment  of  judges  to  various  branches  of 
the  Family  Court  as  circumstances  require,  it  is  mandatory  that  each 
Family  Court  judge  have  jurisdiction  throughout  Ontario.  We  recommend, 
therefore,  that  the  proposed  Family  Court  Act  so  provide.4 

2.  Senior  Judges 

Section  11  of  The  Provincial  Courts  Act  authorizes  the  Attorney 
General  to  designate  a  judge  to  be  a  senior  judge  of  such  Provincial  Courts 
as  may  be  named  in  the  designation.  To  date  only  one  senior  judge  of  the 
Provincial  Courts  (Family  Division)  has  been  designated.5 

It  may  be  necessary  to  provide  for  the  designation  of  Senior  Judges 
of  the  Family  Court  on  a  regional  basis  in  order  to  facilitate  the  admin- 
istrative efficiency  of  the  Family  Court,  especially  in  light  of  the  recom- 
mendation made  in  our  Report  on  Administration  of  Ontario  Courts  that 
Regional  Directors  of  Court  Administration  be  appointed.6  Should  this 
become  necessary,  we  suggest  that  the  regions  designated  for  the  appoint- 
ment of  senior  judges  coincide  with  those  designated  for  the  appointment 
of  Regional  Directors  of  Court  Administration.  If  senior  judges  are  ap- 
pointed, they  should  be  required  by  statute  to  carry  out  within  their 
respective  regions,  under  the  direction  and  supervision  of  the  Chief  Judge 
such  duties  as  may  be  assigned  to  them  by  the  Chief  Judge. 

3.  Qualifications 

At  the  present  time  there  is  no  statutory  requirement  that  Provincial 
Judges  (Family  Division)  be  legally  qualified.7  In  view  of  the  expanded 
jurisdiction  and  new  structure  that  we  propose  for  the  Family  Court,  and 
in  view  of  our  firm  conviction  that  family  law  and  its  administration  must 
be  recognized  as  matters  of  the  utmost  importance  in  our  judicial  system, 
we  recommend  that  no  person  be  appointed  a  Family  Court  judge  who  is 

3See  Part  I,  Chapter  2. 

4Section  9  of  The  Provincial  Courts  Act  confers  province-wide  jurisdiction  on 
each  Provincial  Judge. 
5In  the  Judicial  District  of  York. 

6See  Part  I,  Chapter  2.  See  also  Chapter  VII  of  this  Report,  infra. 
7 14  of  the  61  judges  serving  the  Family  Division  are  not  legally  qualified. 
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not  legally  qualified.  We  would  define  a  legally  qualified  person  as  one 
who  is  a  member  of  the  Bar  of  one  of  the  Provinces  of  Canada.8 

In  addition  to  the  basic  requirement  that  all  Family  Court  judges 
should  be  legally  qualified,  we  think  there  are  other  qualifications  which 
should  be  encouraged.  Our  goal  should  be  to  establish  a  bench  of  specialist 
judges.  We  believe  this  can  be  brought  about  if  appointments  to  the  Family 
Court  are  made  from  among  those  who  are  experienced  in  Family  Law,  and 
have  some  understanding  of,  if  not  training  in,  the  social  and  behavioral 
sciences.  In  the  past  it  would  not  have  been  practical  to  insist  upon  such 
qualifications.  Today,  there  is  a  steadily  growing  family  law  bar,  which  has 
attracted  and  will  continue  to  attract  highly  qualified,  enthusiastic,  and 
dedicated  people.  There  is  also  a  growing  awareness  among  those  involved 
in  the  family  law  field  that  they  must  secure  for  themselves  some  knowl- 
edge of  the  social  and  behavioral  sciences  if  they  are  to  fulfill  their  function 
adequately.  We  are  informed  that  it  was  in  response  to  this  demand  that 
one  Law  School  in  Ontario  recently  added  to  its  curriculum  a  course  in 
Law  and  the  Social  Sciences.  The  course  of  study  is  given  jointly  by  the 
Law  School  and  by  the  School  of  Social  Work.  Such  interdisciplinary 
studies  should  be  encouraged,  so  that  men  and  women  with  this  type  of 
specialized  training  will  be  readily  available  to  serve  the  Family  Court. 

TRAINING  PROGRAMMES  FOR  FAMILY  COURT  JUDGES 

We  appreciate  that  it  is  not  feasible  to  expect  all  prospective  appoint- 
ments to  the  Family  Court  to  have  had  the  type  of  specialized  training 
referred  to  above.  Nor  do  we  think  that  pre-appointment  training  would 
be  sufficient,  even  if  it  were  available.  What  is  required  is  post-appoint- 
ment and  continuing  education  for  Family  Court  judges. 

The  Chief  Judge  of  the  Provincial  Courts  (Family  Division)  has 
recently  received  approval  for  the  first  formal  training  programme  ever 
established  in  Ontario  for  Family  Court  judges.  Prior  to  the  establishment 
of  the  formal  training  programme,  the  Association  of  Judges  of  the  Pro- 
vincial Courts  (Family  Division)  held  one  three-day  Study  Seminar  each 
year,  in  addition  to  a  two-day  Annual  Meeting.  Finding  that  this  was 
"obviously  inadequate",9  a  decision  was  taken  to  seek  approval  for  a  more 
formal  programme,  consisting  of  three  "training  institutes"  each  year,  each 
"institute"  to  be  of  five  to  six  days  duration.10  Among  the  reasons  ad- 
vanced by  the  Committee  as  to  why  they  felt  training  programmes  were 
necessary,  was  that 

Judges  tend  to  become  isolated  from  their  communities  and  from 
each  other  thereby  retarding  the  development  of  (a)  expertise  and 


8The  Judges  Act,  R.S.C.  1970,  c.  J.-l,  s.  2,  sets  out  a  ten  year  qualification  for 
appointment  to  "a  superior  circuit  or  county  court  in  any  province".  This  Act 
would  require  amendment  to  provide  a  different  qualification  for  appointment 
to  the  Family  Court.  The  Judges  Act,  of  course,  would  apply  only  to  those 
Family  Court  Judges  who  are  federally  appointed. 

9A  comment  made  by  His  Honour  Chief  Judge  Andrews  and  his  Committee,  in 
their  Proposal  for  Judges'  Training  Program,  dated  November,  1972. 
10It  was  felt  that  judges  could  not  be  released  from  their  Court  duties  for  any 
longer  period. 
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uniformity  in  administering  the  law,  and  (b)  knowledge  and  skill  in 
dealing  with  those  factors  vital  to  the  social  purpose  of  the  Court. 

The  Committee  set  out  four  training  objectives. 

1.  To  provide  continuing  education  in  law  and  the  social  sciences; 

2.  To  expand  social  and  environmental  awareness,  insight  and  under- 
standing; 

3.  To  encourage  and  develop  techniques  for  the  improvement  of 
community  resources; 

4.  Generally  to  improve  the  effectiveness  of  Judges  serving  the 
Family  Courts. 

We  endorse  these  objectives  and  recommend  that  they  be  conscientiously 
and  consistently  pursued  in  the  context  of  the  proposed  new  Family 
Court.11 

We  leave  the  detailed  composition  of  future  training  programmes 
to  the  discretion  of  the  Chief  Judge.  It  would  be  inappropriate  for  us  to 
do  otherwise.  We  merely  suggest  that  any  programme  of  continuing  educa- 
tion for  Family  Court  judges  be  designed  to  provide  knowledge,  skills  and 
awareness  of  new  trends  and  philosophies  in  the  law,  in  the  behavioral 
sciences,  and  in  dispositive  techniques;  and  to  promote  an  interest  in  and 
enthusiasm  for  self-study  programmes  between  training  sessions.  For  ex- 
ample, under  the  heading  "The  Law"  should  be  included  such  items  as  a 
review  of  recent  developments  in  statute  and  case  law,  practice  and  pro- 
cedure. Under  the  heading  "The  Behavioral  Sciences"  might  be  included 
programmes  designed  to  increase  understanding  of  the  dynamics  of  human 
behavior,  to  encourage  the  effective  use  of  specialists  in  the  social  sciences 
and  the  interpretation  of  their  reports,  and  to  promote  a  skill  in  problem 
identification.  Training  programmes  of  this  nature  will  not  only  ensure  an 
informed,  highly  qualified  and  dynamic  judiciary,  they  will  also  ensure  the 
continuing  development  of  the  Family  Court,  and  hence  its  improved 
response  to  society's  needs. 

THE  JUDICIAL  COUNCIL 

All  Family  Court  judges  who  are  appointed  under  section  96  of  the 
British  North  America  Act  will,  of  course,  be  subject  to  the  Canadian 
Judicial  Council.12 

Rather  than  recommend  the  establishment  of  a  Judicial  Council  for 
the  provincially  appointed  Family  Court  judges,  we  believe  that  there 
should  be  one  Judicial  Council  for  all  provincially  appointed  judges.  Pro- 
vision for  the  existing  Judicial  Council  governing  provincial  judges,  both 
in  the  Family  Division  and  in  the  Criminal  Division,  is  found  in  The 
Provincial  Courts  Act.u  Having  regard  to  the  separate  character  of  the 

HSuch   programmes   are    readily   available    in   the    United   States,   and   we   are 

advised  that  they  have  proved  very  valuable. 
*2The   Judges   Act,    R.S.C.    1970,    c.    J-l,    s.    31,    as    amended    by    the   Judges 

Amendment  Act,  S.C.  1970-71-72,  c.  55. 
13S.  7. 
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proposed  new  Family  Court,  we  think  it  would  be  appropriate  to  make 
provision  in  The  Judicature  Act  for  a  Judicial  Council  for  all  provincially 
appointed  judges,  whether  serving  on  the  proposed  new  Family  Court,  or 
on  the  Provincial  Court.14 

Undoubtedly,  many  of  the  provisions  respecting  the  function  and 
duties  of  the  existing  Judicial  Council  would  be  preserved  in  The  Judi- 
cature Act. 

The  Council's  membership  should  be  similar  to  that  of  the  existing 
Judicial  Council,  with  appropriate  amendments  to  take  into  account  the 
new  structure  of  the  Family  Court. 

We  are  of  the  opinion  that  the  Council's  role  in  reviewing  prospective 
provincial  appointments  to  the  Family  Court  should  be  strengthened.  We 
recommend,  therefore,  that  no  person  should  be  appointed  a  Family  Court 
judge  by  the  Lieutenant  Governor  in  Council,  unless  that  person  has  been 
approved  by  the  Judicial  Council. 

The  functions,  then,  that  we  propose  for  the  Judicial  Council  include 
the  following: 

(a)  at  the  request  of  the  Minister,  to  consider  the  proposed  appoint- 
ments of  Family  Court  judges,  and  make  a  report  thereon  to  the 
Minister; 

(b)  to  receive  complaints  respecting  the  misbehavior  of  or  neglect 
of  duty  by  judges  or  the  inability  of  judges  to  perform  their 
duties; 

(c)  to  take  such  action  to  investigate  complaints  as  it  considers 
advisable  including  the  review  thereof  with  the  judge  where 
appropriate,  and  to  make  such  recommendations  to  the  Min- 
ister with  respect  thereto  as  it  sees  fit. 

JUSTICES  OF  THE  PEACE 

In  our  Report  on  Administration  of  Ontario  Courts,  Part  II,15  we 
make  recommendations  for  a  new  system  of  appointing  and  supervising 
justices  of  the  peace.  We  also  make  recommendations  for  new  and  im- 
proved training  standards.  It  was  our  intention  that  these  recommendations 
would  apply  to  all  justices  of  the  peace,  and  not  merely  to  justices  of  the 
peace  working  in  the  Provincial  Court  (Criminal  Division).  In  other 
words,  the  recommendations  made  in  that  Report  would  apply  to  justices 
of  the  peace  in  the  Family  Court,  subject  to  one  modification. 

The  modification  we  now  make  is  as  follows.  To  the  extent  that 
justices  of  the  peace  may  be  required  to  carry  out  duties  in  the  Family 
Court,  we  recommend  that  they  be  subject  to  the  supervision  and  control 
of  the  local  judge  or  judges  of  the  Family  Court  with  ulitmate  supervision 
and  control  being  exercised  by  the  Chief  Judge  of  the  Family  Court. 


14We  have  recommended  in  our  Report  on  Administration  of  Ontario  Courts, 
Part  II,  Chapter  1,  that  the  name  of  the  Provincial  Court  (Criminal  Division) 
be  changed  to  the  Provincial  Court,  if  our  recommendations  with  regard  to 
the  new  structure  of  the  Family  Court  are  accepted. 

i5See  Part  II,  Chapter  1. 
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We  also  recommended  in  our  Report  on  Administration  of  Ontario 
Courts,  Part  II,  the  creation  of  a  Justices  of  the  Peace  Council.  We  note 
that  legislative  provision  has  now  been  made  for  such  a  Council.16  In  view 
of  our  recommendations  for  a  new  Family  Court,  and  bearing  in  mind 
that  justices  of  the  peace  perform  a  number  of  functions  in  the  Family 
Court,  the  membership  of  the  Justices  of  the  Peace  Council  should  reflect 
the  contribution  of  justices  of  the  peace  in  the  Family  Court,  and  the  Chief 
Judge  of  the  Family  Court  should  be  represented  on  it. 


^Ontario  Bill  250,  in  force  January  1,  1974. 


CHAPTER  VI 


SUPPORT  SERVICES  FOR  THE 
FAMILY  COURT 


If  the  Family  Court  system  in  Ontario  is  to  be  improved  significantly, 
it  is  not  sufficient  merely  to  recommend  that  the  Court  be  endowed  with 
a  comprehensive  jurisdiction  embracing  all  family  law  matters,  and  that 
its  structure  be  changed  to  enable  it  to  accept  that  new  jurisdiction.  While 
such  reforms  are  crucial  they  are  not  enough,  in  themselves,  to  achieve 
our  objectives  of  a  Family  Court  which  responds  adequately  to  society's 
demands.  Such  measures  are  directed  towards  improving  only  the  judicial 
aspect  of  a  Family  Court's  function.  Equally  important  is  the  therapeutic 
aspect  of  its  function,  and  it  is  to  this  matter  that  we  now  turn  our  atten- 
tion. 

Neither  the  effectiveness  of  the  Family  Court,  nor  its  importance  to 
the  community  can  be  measured  simply  in  terms  of  specific  questions 
litigated.  The  measure  of  a  Family  Court  system  must  also  be  judged  by 
its  ability  to  cope  with  family  social  problems,  both  present  and  potential. 
In  order  for  the  Family  Court  to  be  of  service  to  the  community  in  this 
capacity,  it  must  be  equipped  with  a  variety  of  support  services.  It  is  in 
the  area  of  its  therapeutic  function  that  the  distinctive  character  of  a 
Family  Court  lies,  and  it  is  in  this  same  area  that  the  validity  of  the 
paternalistic  approach  to  family  problems  is  to  be  found,  rather  than  in 
the  area  of  its  judicial  function. 

Thorough  knowledge  and  the  proper  utilization  of  the  Court's  support 
services  on  the  part  of  the  Family  Court  judges  are  the  factors  that  set  the 
Family  Court  apart  from  all  others. 

In  this  chapter  we  consider  the  type  of  services  that  should  be  avail- 
able, and  the  relationship  of  these  support  services  to  the  Court  properly 
so-called. 

The  recommendations  which  we  make  in  this  chapter  must,  perforce, 
be  cast  in  rather  general  terms.  As  lawyers,  we  cannot  have  either  the 
degree  or  range  of  knowledge  and  experience  required  to  do  more  than  in- 
dicate the  types  of  support  services  which  the  Family  Court  should  have. 
Details  of  implementation  are  more  appropriately  and  more  productively 
left  to  an  inter-disciplinary  committee  established  tor  the  purpose,  and  we 
recommend  that  one  be  established.  There  is  in  addition  to  the  legal  dis- 
cipline, a  variety  of  disciplines  involved  in  providing  the  services  we  will 
propose,  and  we  recommend  that  this  committee  be  representative  of  each 
of  them. 

In  our  view  it  is  highly  desirable  that  the  special  services  of  the 
Family  Court  should  be  available  uniformly  throughout  Ontario.  We 
realize,  however,  that  it  may  not  be  feasible,  either  financially,  or  in  terms 
of  available  personnel,  to  provide  a  full  range  of  support  services  at  every 
court  centre.  Notwithstanding  this  fact,  we  believe  that  everyone  in  the 
Province,  not  only  the  residents  of  large  urban  centres,  should  have  the 
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benefits  of  a  Family  Court  system  which  includes  adequate  antf  specialized 
support  services.  This  objective  can  be  realized  if  the  support  services 
are  organized  on  a  regional  basis,  with  a  skeleton  referral  staff  at  each 
court  centre.  We  urge  that  a  feasibility  study  with  regard  to  an  appropriate 
grouping  of  resources  on  a  regional  basis  be  undertaken  without  delay. 

Until  such  time  as  it  is  possible  to  provide  the  type  and  range  of 
support  services  we  propose,  either  on  a  local  or  regional  basis,  and  as  a 
supplement  to  them,  we  recommend  that  the  Family  Court  provide  the 
focal  point  for  the  co-ordination  of  existing  private  and  community  re- 
sources. The  benefits  to  the  public  that  will  accrue  from  having  a  central 
point  around  which  supportive  resources  can  be  grouped  will  be  enorm- 
ous. As  the  Chief  Judge  of  the  Provincial  Courts  (Family  Division)  has 
said:1 

A  harmonious  marriage  of  resources  is  essential  for  an  optimum 
response  to  public  needs.  The  present  band-aids  are  insufficient  medi- 
cation for  the  lacerations  and  fractures  of  the  thousands  of  families 
in  daily  need  in  Ontario.  .  .  .  Given  a  central  nucleus,  a  fulcrum  upon 
which  this  area  of  social  responsibility  is  founded,  services  may  be 
developed  and  co-ordinated  to  maximum  effect.  Given  a  pivotal  heart, 
volunteer  private  and  community  resources  may  be  more  readily 
initiated  and  sustained;  community  programme  planning  for  preven- 
tion of  delinquency  and  marriage  breakdown  may  be  introduced  and 
supported.  A  programme  which  responds  positively  to  public  need 
will  have  undoubted  social  impact.  .  .  . 

The  relationship  that  exists  between  the  Court  qua  court,  and  its 
suport  services,  both  at  the  provincial  level  and  at  the  local  level,  will  be 
a  crucial  factor  in  the  success  or  failure  of  the  Family  Court  system. 
Experience  in  other  jurisdictions  indicates  that  because  of  the  very  real 
possibility  of  ultimate  judicial  determination  in  a  given  matter  it  is  im- 
portant that  these  services  not  only  constitute  an  arm  of  the  Court  itself, 
but  that  they  fall  under  the  ultimate  control  of  the  judicial  authority.  It 
is  neither  possible  nor  desirable  to  separate  completely  the  two  functions 
of  the  Family  Court.  Chief  Judge  Andrews  has  provided  us  with  an  ex- 
ample of  one  situation  where  the  logic  of  this  view  seems  unimpeachable. 
There  are,  of  course,  many  others  that  could  be  cited. 

His  Honour  gives  the  following  example.2 

There  should  be  a  total  treatment  approach  for  troubled  chil- 
dren. A  union  of  probation  counselling,  training  school  care  and 
rehabilitation  supervision  (after-care)  would  allow  a  consistent,  con- 
tinuing plan  for  each  child.  The  Judge  is  deeply  involved  therein.  He 
must  determine  needs  (using  such  other  professional  help  as  neces- 
sary) and  design  and  institute  the  programme.  His  involvement  is 
initiated  upon  the  first  hearing  and  normally  repeated  upon  several 
subsequent  Court  appearances.  It  is  upon  the  sanction  of  the  Judge 
that  the  whole  process  of  training  and  treatment  of  the  child  com- 
mences. 


^Submission  to  the  Ontario  Committee  on  Government  Productivity,  1971,  p.  26, 
Vbid.,  pp.  23-24. 
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Whatever  example  we  choose,  whether  it  be  a  deserted  wife  who  will 
almost  always  require  family  counselling,  a  child  who  may  require  the 
protection  of  Crown  wardship,  either  permanently  or  temporarily,  and  who 
will  undoubtedly  require  foster  care,  or  any  other  problem  that  comes 
to  the  Court  for  resolution,  we  find  that  the  Judge  is  involved  at  many 
stages,  and  on  a  continuing  basis,  and  that  he  can  be  expected  to  work 
to  the  maximum  effect  only  if  there  is  a  close  partnership  between  himself 
and  the  resources  at  his  disposal.  As  Chief  Judge  Andrews  has  so  aptly 
stated  it:3 

The  social  purpose  of  the  Court  does  not  permit  the  Judge  to  wash 
his  hands  in  vinegar. 

Given  our  belief  that  the  judiciary  should  have  ultimate  control  over 
the  Court's  functions,  both  judicial  and  therapeutic,  we  recommend  that  in 
the  individual  court  centres  the  support  services  be  subject  on  a  day-to- 
day basis  to  the  supervision  of  the  local  judge,  who  will,  of  course,  work 
closely  with  his  administrative  clerk  and  with  the  counsellors,  phychia- 
trists,  lawyers,  probation  officers,  social  workers  and  others  responsible 
for  providing  the  support  services  in  that  locality.  At  the  provincial  level, 
we  recommend  that  ultimate  direction  and  supervision  of  these  services, 
on  a  province-wide  basis,  rest  with  the  Chief  Judge  of  the  Family  Court. 
To  assist  him  in  this  task,  we  recommend  that  a  Director  of  Support 
Services4  be  appointed  who  would  be  responsible  to  the  Chief  Judge. 

If  any  degree  of  uniformity  is  to  be  achieved  in  the  type  and  quality 
of  support  services  available  throughout  the  province,  it  is  important  that 
one  person  be  responsible  for  maintaining  a  province-wide  perspective, 
and  general  supervision  over  these  services.  For  this  reason  we  have 
recommended  the  appointment  of  a  Director  of  Support  Services.  While 
this  will  be  chiefly  an  administrative  position,  we  feel  that  given  the  nature 
of  many  of  the  services  he  will  have  to  oversee,  and  the  personnel  with 
whom  he  must  deal,  it  would  be  highly  desirable  for  the  Director  to  have 
some  training  in  the  behavioral  sciences.  It  is  not  our  intention  by  recom- 
mending the  establishment  of  the  office  of  Director  of  Support  Services 
to  supplant  in  any  way  the  function  of  the  Provincial  Director  of  Court 
Administration  with  respect  to  the  Family  Court.  The  highly  specialized 
nature  of  the  services  required  by  the  Family  Court — services  required  by 
no  other  court — simply  demand  a  more  specialized  supervision.  In  our 
view  the  task  is  a  full-time  one,  and  whoever  exercises  this  supervisory 
power,  must  have  no  other  duties. 

Among  the  tasks  we  envisage  for  the  Director  of  Support  Services  are 
the  following:5 

1.  Liaison  with  the  judges  in  the  various  court  centres  with  a  view 
to  determining  their  requirements,  both  in  terms  of  support  staff 
and  type  of  support  services  being  or  required  to  be  provided. 


nbid.,  p.  24. 

4See  also  Chapter  VII,  p.  163. 

5There  is  no  doubt  that  if  our  recommendations  are  accepted  and  the  Family 

Court  system  we  propose  becomes  operative,  many  other  tasks  will  fall  to  the 

Director  of  Support  Services. 
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2.  Liaison  with  the  Ministries  responsible  for  providing  the  support 
services  for  the  Family  Court. 

3.  Liaison  with  community  resources  and  private,  volunteer  agencies. 

4.  Liaison  with  the  Provincial  Director  of  Court  Administration  and 
the  Regional  Directors. 

5.  Liaison  with  the  personnel  at  each  court  centre,  and  in  each 
community  actually  providing  the  various  services. 

6.  Assigning  support  staff  personnel  to  fill  temporary  needs  that  may 
arise  from  time  to  time  in  the  various  court  centres.  This  will  be 
especially  important  if  the  Family  Court's  services  are  region- 
alized. 

7.  Reporting  to  the  Chief  Judge  of  the  Family  Court. 

8.  General  supervisory  functions  with  a  view  to  the  uniform  pro- 
vision of  support  services  throughout  the  Province. 

9.  To  keep  in  constant  review  the  nature  and  range  of  support 
services  necessary  for  the  development  of  an  effective  Family 
Court. 

SUPPORT  SERVICES 

We  turn  now  to  discuss  the  types  of  support  services  which  should 
be  attached  to  the  Family  Court  in  order  for  the  system  to  meet  the  needs 
of  those  involved  in  family  law  disputes. 

It  is  critical  to  the  success  of  the  system  that  adequate  support  be 
secured  for  the  Court  and  its  satellite  services.  There  are  very  few  institu- 
tions which  more  directly  or  more  intimately  touch  the  social  well-being 
of  the  community,  and  very  few  more  deserving  of  support,  both  financial 
and  moral,  from  both  the  public  and  the  government  of  this  province. 

It  is  the  provision  and  the  administration  of  an  adequate  system  of 
support  services  that  distinguishes  the  Family  Court  from  all  other  courts. 
We  have  recommended  the  establishment  of  the  Family  Court  of  Ontario. 
The  provision  and  the  administration  of  the  support  services  should  be  an 
integral  part  of  this  centralized  system,  thereby  bringing  their  day-to-day 
operation  under  the  close  supervision  of  the  Court's  chief  judicial  officer, 
and  assuring  their  optimum  utilization  in  serving  the  special  needs  of  those 
who  have  cause  to  resort  to  the  Family  Court.  The  direct  link  between 
the  central  office  of  the  Family  Court  and  its  support  services  wherever 
they  are  found  will  be  the  Director  of  Support  Services. 

Representatives  of  the  various  services  should  be  available  to  serve 
the  Court  either  through  personnel  permanently  located  where  possible 
and  feasible  at  each  court  centre,  or  where  circumstances  dictate,  by  per- 
sonnel available  on  a  regional  basis  to  serve  a  number  of  court  centres. 

We  would  further  point  out  that  although  we  envisage  the  bulk  of 
these  services  being  supplied  by  personnel  within  the  court  structure  itself, 
it  may  be  necessary,  both  on  the  basis  of  finance  and  availability  of  quali- 
fied personnel,  to  provide  the  services  through  contracts  entered  into  with 
private  and  community  resources. 
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A  list,  and  not  necessarily  an  exhaustive  one,  of  the  support  services 
essential  for  the  proper  functioning  of  a  Family  Court  would  include: 

1.  Administrative  Services 

2.  Family  Counselling  Service 

3.  Conciliation  Service 

4.  Office  of  the  Law  Guardian 

5.  Legal  Branch 

6.  Assessment  Branch 

7.  Clinical  Branch 

8.  Probation  Branch 

9.  Detention  Facilities 
10.  Group  Homes. 

Administrative  Services 

Obviously  the  Family  Court  will  require  office  and  clerical  staff.  This 
does  not  seem  to  require  any  special  comment.  In  addition  to  receptionists 
and  secretarial  staff,  there  must  be  clerical  personnel  in  each  court  office 
to  issue  documents,  and  attend  to  their  service. 

We  would  include  a  Records  Branch  under  this  general  heading.  The 
Family  Court  system  will  be  a  rather  complex  operation  administratively, 
and  its  smooth  and  efficient  running  will  depend  to  a  large  extent  on  ade- 
quate record  keeping.  As  we  have  already  stated  in  this  Report,  good 
statistical  records  must  be  kept  if  future  planning  for  the  Court  is  to  be 
productive.  Experience  has  demonstrated  the  difficulties  of  inadequate 
statistical  data  in  the  area  of  court  administration,  and  if  the  administration 
of  the  Family  Courts  is  to  be  improved,  adequate  statistical  records  must 
be  available. 

We  recommend  that  the  administrative  services  of  each  branch  of 
the  Family  Court  be  under  the  direction  of  the  local  administrative  clerk. 

Family  Counselling 

We  are  of  the  opinion  that  one  of  the  most  important  services  the 
Family  Court  can  provide  is  that  of  family  counselling.  Unfortunately,  it 
is  precisely  family  counselling  that  has  suffered  the  greatest  withdrawal  of 
service  since  the  province  assumed  a  more  direct  responsibility  for  the 
Family  Court  system  in  1968.  This  can  and  must  be  remedied.  We  recom- 
mend, therefore,  that  a  family  counselling  service  be  established  at  each 
court  centre,  and  that  all  possible  steps  be  taken  to  ensure  its  development. 
Ideally,  the  Family  Court's  Family  Counselling  Service  should  come  to  be 
regarded  by  the  public  as  a  first  resort  when  advice  and  help  are  required 
to  cope  with  serious  family  problems. 

As  we  envisage  it,  the  Family  Counselling  Service  should  have  three 
main  functions.  First,  it  should  be  the  function  of  this  service  to  define 
initially  the  problem  or  problems.  For  example,  a  deserted  wife  may 
require  housing,  a  job,  day-care  for  her  children,  legal  advice,  medical 
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help  for  herself  or  her  children,  financial  advice,  or  some  other  kind  of 
assistance.  Or,  a  parent  may  be  unable  to  control  a  troubledchild.  Many 
people,  faced  with  such  bewildering  problems  do  not  know  where  to  seek 
help,  and  often  are  ignorant  of  possible  remedies.  It  is  our  belief  that  they 
should  be  able  to  turn  to  the  Family  Court  Counselling  Service  for  guid- 
ance. This  initial  problem  analysis  would  take  the  place  of  what  is  known 
as  intake-counselling.  We  believe  that  the  term  "family  counselling"  is  not 
only  a  more  meaningful  one,  but  that  it  encompasses  a  much  broader 
range  of  service  than  what  is  commonly  understood  by  "intake-counsel- 
ling". Too,  the  term  "intake"  connotes  an  introductory  or  initial  step  into 
the  court  process,  and  since  we  take  the  view  that  family  counselling  may 
or  may  not  lead  ultimately  to  a  judicial  determination  of  the  matter,  we 
feel  that  the  term  "intake-counselling"  may  be  misleading.  We  stress  that 
family  counselling  need  not,  and,  indeed,  should  not  be  restricted  only  to 
those  seeking  legal  remedies.  All  too  frequently  women,  for  example,  are 
referred  to  the  court  when  there  is  no  legal  cause  of  action — simply  a 
desperately  unhappy  home  situation  occasioned  by  the  husband's  attitude 
towards  her  or  the  children;  excessive  drinking;  suspicion  of  marital  in- 
fidelity; gambling;  debts,  or  any  combination  of  insidious  and  threatening 
circumstances.  In  such  situations,  the  need  is  for  on-going  counselling 
support,  not  legal  action,  at  least  not  initially.  The  goal  in  these  circum- 
stances should  be  to  prevent  unnecessary  resort  to  judicial  determination, 
and  to  encourage  resolution  of  the  problem  by  supportive  therapy. 

If,  however,  in  analysing  the  problem,  legal  action  appears  to  be 
necessary,  then  the  legal  remedies  should  be  explained,  and  the  possible 
consequences  explored.  At  all  times  in  this  process,  the  party  or  parties 
should  be  left  free  to  chose  his,  her  or  their  course  of  action. 

Secondly,  the  Family  Counselling  Service  should  exercise  a  classifica- 
tion function  in  an  effort  to  select  the  appropriate  body  to  render  the 
required  assistance.  This  would  be  preparatory  to  the  Service's  third  func- 
tion, which  would  be  to  refer  the  party  or  parties  to  the  appropriate  court 
or  community  agency.  For  example,  if  it  appeared  that  lengthy  family 
counselling  might  be  required,  or  that  marriage  counselling  was  needed, 
the  parties  could  be  referred  either  to  an  outside  agency,  or  to  a  court 
facility,  such  as  the  Conciliation  Board.  In  Metropolitan  Toronto  facilities 
for  long-term  counselling  might  be  available  on  the  Court  premises.  In 
other  areas,  the  Court  would  have  to  utilize  private  or  community  resourse 
personnel.  If  it  appears  that  legal  action  will  be  necessary,  the  parties 
might  be  referred  to  Legal  Aid.  The  parties  might  also  be  referred  to  other 
government  agencies,  such  as  the  Welfare  Branch,  or  the  Ontario  Housing 
Corporation.  Whatever  the  needs  of  the  parties,  the  Family  Counselling 
Service  should  at  least  be  able  to  act  as  a  guide  to  further  assistance. 

It  is  apparent  that  highly  trained  staff  will  be  required  if  family  coun- 
selling, either  on  a  short-term  or  on  a  long-term  basis  is  to  be  successful. 
We  recommend  that  qualified  staff  be  recruited,  and  that  salary  scales  be 
set  so  as  to  attract  the  most  able  men  and  women  to  the  Court's  Family 
Counselling  Service.  Training  programmes  should  also  be  developed  for 
the  counselling  staff  at  regular  intervals. 

Chief  Judge   Andrews  has   stated  seven  reasons  why  he  believes 

family  counselling  services  are  essential: 
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(a)  to  re-unite  families  and  enable  them  to  function  on  an  improved 
basis; 

(b)  to  explain  the  legal  rights  and  responsibilities  of  the  parties  each 
within  the  family  unit; 

(c)  to  ease  the  emotional  stress  of  the  parties  so  that,  at  least,  they 
may  continue  to  function  in  society,  however  minimally; 

(d)  to  act  as  a  source  of  referral  to  agencies  for  lengthy  family 
counselling  or  financial  counselling,  etc; 

(e)  to  continue  contact  and  support  throughout  legal  action — if  such 

is  entered; 

(f)  where  needed,  to  continue  contact  following  legal  action  and 

provide  counselling  to  overcome  feelings  of  bitterness,  hostility, 
guilt,  failure,  etc.  which  frequently  follow  a  marriage  break-up; 

(g)  to  provide  counselling  to  ensure  that  the  children  of  the  mar- 
riage have  a  maximum  of  security  and  a  minimum  of  hurt 
through  the  conduct  of  their  parents. 

The  Commission  supports  the  totality  of  them. 

Conciliation  Services 

The  function  of  conciliation  is  not  infrequently  confused  with  that  of 
reconciliation.  An  attempt  at  reconciliation  is  made  statutory  under  the 
provisions  of  the  Divorce  Act,  and,  quite  apart  from  these  statutory  pro- 
visions the  possibility  of  reconciliation  has  long  been  a  concern  of  all 
those,  both  lawyers  and  non-lawyers  alike,  who  have  been  called  upon  to 
advise  spouses  on  their  marital  problems.  Reconciliation  may  be  defined 
as  an  attempt  to  restore  the  marriage  as  a  going  concern.  Undoubtedly 
there  is  a  social  interest  in  causing  a  husband  and  wife  to  be  reconciled 
in  a  proper  case.  Whether  or  not  the  Family  Court  should  provide  coun- 
selling with  a  view  to  reconciliation  of  the  spouses  is  a  question  that  has 
been  raised  frequently  of  late. 

We  are  of  the  view  that  while  the  court  counsellors  attached  to  the 
Family  Counselling  Service  or  the  Conciliation  Service  should  be  alert  to 
the  possibility  of  reconciliation,  they  should  refer  the  parties  to  an  outside 
agency  if  such  a  possibility  exists.  We  do  not  wish  to  discount  the  pos- 
sibility of  some  assistance  in  the  direction  of  reconciliation,  but  we  believe 
that  long-term  marriage  counselling  is  best  left  to  social  agencies,  or  private 
counsellors  elsewhere  in  the  community. 

The  function  of  conciliation  is  quite  different  in  as  much  as  its  goal 
is  to  bring  about  the  settlement  of  specific  issues  by  agreement  between 
the  parties  without  resorting  to  the  trial  of  these  issues.  An  illustration  of 
this  would  be  the  ancillary  issues  of  the  amount  of  maintenance  or  the 
custody  of  the  children  in  a  divorce  action.  It  is  increasingly  recognized 
that  the  performance  of  this  function  is  a  salutory  support  service  in  the 
Family  Court  system.  Another  aspect  of  conciliation  is  the  attempt  to 
isolate  those  issues  which  are  incapable  of  resolution  by  agreement. 

The  idea  of  court-centred  conciliation  has  been  demonstrated  suc- 
cessfully in  a  number  of  other  jurisdictions,  notably  Great  Britain,  Japan, 
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New  Zealand  and  the  United  States.  Conciliation  has  long  been  required 
as  a  preliminary  to  divorce  in  France,  Germany,  Sweden,  Finland,  Norway 
and  Switzerland.  Yet  there  have  been  no  comparable  developments  in 
Canada.  The  Family  Court  in  Edmonton,  however,  has  recently  initiated 
a  conciliation  project  on  an  experimental  basis,  funded  by  a  grant  from  the 
federal  government.  The  Edmonton  experiment  is  the  first  project  of  its 
kind  to  be  undertaken  in  any  court  in  Canada. 

The  prime  purposes  of  the  Edmonton  Project  is  to  test  whether  mar- 
riage conciliation  services  properly  belong  in  the  courts,  and  if  so,  in 
what  structure  they  can  best  be  provided.  Couples  are  referred  for  coun- 
selling only  by  lawyers  or  judges.  The  Project  has  been  in  operation  since 
September,  1972,  and  in  its  first  ten  months  it  had  received  a  total  of  205 
referrals,  about  one-half  from  lawyers,  approximately  half  from  Family 
Court  judges,  and  one  from  the  Supreme  Court.  Some  difficulties  had  been 
encountered  initially  in  the  development  of  liaison  with  the  Supreme  Court, 
but  these  are  being  resolved,  and  the  Project  will  be  afforded  an  oppor- 
tunity to  experiment  with  referrals  from  the  "divorce  courts". 

While  it  is  not  yet  possible  to  assess  definitely  the  Project's  final 
results  (the  Project  is  due  to  terminate  in  1975)  it  is  significant  that  it 
is  now  being  encouraged  and  tangibly  assisted  by  the  provincial  govern- 
ment, and  has  received  much  support  from  the  bar. 

We  recommend  that  a  conciliation  procedure  be  introduced  into 
Ontario's  Family  Court  system,  which  is  designed  to  settle  various  issues 
between  the  parties,  though  not,  as  we  have  said,  the  central  issue  of 
reconciliation. 

We  do  not  recommend  that  conciliation  be  made  compulsory — at 
least  not  until  the  system  has  been  in  operation  for  some  time,  so  that  a 
proper  assessment  of  it  can  be  made.  We  recommend  that  it  be  a  service 
available  at  the  Family  Court  for  those  who  wish  to  take  advantage  of  it. 
They  may  be  referred  to  it  by  the  Family  Counselling  Service,  by  members 
of  the  legal  profession,  or  even  by  judges  who  may  detect  in  the  parties  a 
desire  for  help  with  their  marital  problems. 

In  all  cases  there  should  be  an  initial  interview  with  the  counsellor 
in  which  he  explains  to  the  party  or  parties  the  nature  of  the  services 
offered  by  the  court.  The  parties'  lawyers  may  accompany  their  clients 
to  the  counsellor's  office  for  this  initial  interview,  and  should  be  free  to 
make  suggestions  to  their  clients.  Lawyers  should  not,  however,  attend 
during  the  counselling  sessions,  although  they  should  be  kept  informed  of 
all  decisions  reached,  so  that  at  no  time  will  they  feel  that  control  of  the 
case  has  been  lost.  This  is  especially  important  if  the  parties  have  been 
referred  by  a  lawyer. 

If  ultimate  judicial  determination  is  not  sought  at  the  end  of  the  con- 
ciliation process,  the  parties  should  be  required  to  sign  an  agreement  or 
minutes  of  settlement  (these  can  be  drafted  by  the  counsellor  or  by  the 
parties'  lawyers).  This  agreement  should  be  confirmed  by  the  Court,  so 
that  it  can  be  enforced  easily  if  a  breach  should  occur. 

If  it  is  decided  to  seek  a  judicial  determination  of  the  matter,  for 
example,  if  the  parties  decide  to  seek  a  divorce,  then  the  conciliation 
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process  is  at  an  end.  It  will  have  proved  its  usefulness,  however,  by  isolat- 
ing the  issues  still  in  dispute,  and  by  facilitating  agreement  on  a  number  of 
others. 

Frequently  the  parties  will  be  brought  to  a  realization  that  long-term 
counselling  and  perhaps  therapy  for  one  or  both  is  necessary.  Again  the 
conciliation  process  has  served  a  socially  useful  purpose.  In  these  cases 
the  parties  can  be  referred  to  outside  agencies. 

The  question  of  confidentiality  is  a  difficult  one.  We  have  concluded, 
however,  that  complete  confidentiality  must  be  preserved  if  people  are  to 
be  encouraged  to  resort  to  the  Court's  conciliation  service.  We  recom- 
mend that  a  joint  privilege  attach  and  that  it  belong  to  the  spouses.  With- 
out the  consent  of  both  parties,  information  gained  at  the  counselling 
sessions  should  not  be  brought  before  the  Court.  Conciliation  officers 
should  not  be  compellable  as  witnesses  in  a  subsequent  legal  action.  The 
proposed  Conciliation  Service  of  the  Family  Court  is  not  intended  to 
eliminate  divorce  or  other  legal  action.  Hopefully,  however,  it  will  reduce 
unnecessary  divorce,  and  unnecessary  resort  to  the  Court  in  its  judicial 
function.  Nor  is  it  designed  to  be  a  substitute  for  any  existing  services, 
both  public  or  private.  It  should  exist  to  supplement  them.  Its  uniqueness 
lies  in  the  fact  that  it  will  be  directly,  easily  and  exclusively  available  to 
assist  spouses  who  have  turned  to  the  law  for  help  in  solving  their  diffi- 
culties. 

Office  of  the  Law  Guardian 

The  necessity  for  the  independent  representation  of  children  in  the 
proper  assertion  and  protection  of  their  individual  human  rights,  as 
opposed  to  their  property  interests,  is  a  principle  of  fairly  recent  recog- 
nition. We  endorse  this  principle  and  this  has  led  us  to  recommend  the 
establishment  of  the  office  of  Law  Guardian  in  Ontario  for  the  better  pro- 
tection of  the  rights  of  children.6  We  are  simply  indicating  here  that  the 
intervention  of  the  Law  Guardian  is  critical  in  the  Family  Court  with 
respect  to  such  matters  as  adoption,  children  born  outside  marriage,  cus- 
tody and  children  in  need  of  care  and  protection.  Although  the  formal 
organization  of  the  office  of  Law  Guardian  is  considered  elsewhere  we 
wish  to  emphasize  here  the  importance  of  having  qualified  legal  personnel 
readily  accessible  either  on  a  permanent  basis  or  ad  hoc  basis  as  cir- 
cumstances in  various  court  centres  will  dictate. 

The  Legal  Department 

We  believe  that  all  persons  who  come  to  the  Family  Court  should  be 
provided  with  legal  advice  and,  if  necessary,  legal  representation.  It  is  our 
opinion,  however,  that  it  is  better  if  legal  advice  and  representation  come 
from  members  of  the  Bar  who  are  in  private  practice.  Of  course,  should 
the  party  or  parties  be  financially  embarrassed,  then  we  believe  that  legal 
assistance  for  them  should  be  secured  through  the  Legal  Aid  Plan. 

We  do  not  believe  that  lawyers  who  act  for  persons  before  the  Family 
Court  should  be  on  the  Court  staff.  Our  reason  is  that  we  fear  that  the 

6See  the  Report  of  the  Ontario  Law  Reform  Commission  on  Family  Law,  Part 
III  Children. 


76 

public  will  identify  them  with  the  Court's  interests,  rather  than  with  their 
clients'  interests. 

Accordingly  we  recommend  that  legal  assistance  be  readily  available 
to  all  persons  who  come  to  the  Family  Court,  within  the  terms  outlined 
above. 

Quite  apart  from  defence  functions,  however,  there  is  a  real  need  for 
the  Family  Court  to  have  lawyers  on  its  staff  to  fulfil  functions  akin  to 
those  of  crown  attorneys.  For  this  reason  we  recommend  that  the  Family 
Court  have  a  Legal  Branch. 

It  is  often  necessary  for  the  public  interest  to  be  represented  in  a  case 
before  the  Family  Court.  If  this  is  required,  counsel  for  the  public  interest 
should  be  a  member  of  the  Court's  legal  staff.  An  example  of  such  an 
occasion  is  a  divorce  situation  which  necessitates  the  intervention  of  the 
Queen's  Proctor.  We  recommend  that  inter  alia  the  Legal  Branch  of  the 
Family  Court  absorb  the  present  functions  of  the  Queen's  Proctor. 

In  delinquency  proceedings,  it  will  be  necessary  for  someone  to  repre- 
sent the  state  to  present  evidence  as  to  an  act  of  delinquency.  The  Com- 
mission considers  that  it  is  most  undesirable  that  this  function  should  be 
performed  by  police  officers,  social  workers,  probation  officers  or  others. 
We  believe  that  it  should  be  performed  by  a  legally  qualified  person,  and 
that  that  person  should  be  a  member  of  the  Legal  Branch  of  the  Family 
Court.  Social  workers,  probation  officers,  police  officers,  representatives 
of  welfare  departments  and  other  similar  individuals  should  appear  before 
the  Family  Court  only  in  the  role  of  witnesses.  They  should  not  assume 
the  role  of  advocates.  If  our  recommendations  are  accepted,  we  would 
expect  that  in  delinquency  proceedings  the  case  would  be  presented  by  a 
member  of  the  Legal  Branch,  and  the  child  would  be  defended  by  the  staff 
of  the  Office  of  the  Law  Guardian.  Of  course,  should  the  parents  wish  the 
child  to  be  represented  by  counsel  of  their  own  choosing,  they  would  be 
free  to  engage  their  own  legal  representative.  Similarly,  in  proceedings 
under  Part  II  of  The  Child  Welfare  Act  (children  in  need  of  care  and 
protection)  applications  for  wardship,  together  with  relevant  evidence  and 
reports,  should  be  presented  to  the  Court  by  a  member  of  the  Legal 
Branch.  Again,  the  child  should  be  represented  by  a  member  of  the  Office 
of  the  Law  Guardian,  unless  he  or  she  has  his  or  her  own  counsel. 

It  seems  to  us  desirable,  and  we  so  recommend,  that  the  Legal  Branch 
should  have  notice  of  all  cases  coming  before  the  Family  Court  which 
involve  children,  and  that  the  Legal  Branch  should  have  a  right  of  audi- 
ence where  it  deems  it  appropriate  to  appear  in  the  public  interest,  or  for 
the  assistance  of  the  court  in  the  presentation  of  evidence  and  reports,  or 
where  the  judge  requires  it  to  appear.  The  Legal  Branch  would  not,  of 
course,  appear  on  behalf  of  the  child,  since  that  is  the  function  of  the 
Office  of  the  Law  Guardian. 

Another  function  of  the  Legal  Branch  would  be  in  relation  to  mainte- 
nance proceedings,  and  the  enforcement  of  maintenace  orders.  To  assist 
the  Legal  Branch  in  this  function,  there  should  be  an  Assessment  Branch. 
We  discuss  the  need  for  an  Assessment  Branch  below.  Again  we  emphasize 
that  non-legally  trained  personnel,  such  as  counsellors,  welfare  personnel, 
and  others,  should  not  assume  the  functions  somewhat  resembling  that  of 
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a  prosecutor  or  crown  attorney  on  a  return  of  a  summons  for  alimony, 
maintenance  or  custody.  This  should  be  the  function  of  the  Legal  Branch. 
The  only  time  when  we  would  not  expect  the  Legal  Branch  to  appear  in 
these  cases,  would  be  when  both  the  parties  are  represented  by  counsel. 

The  Assessment  Branch7 

A  new  system  for  the  assessment  and  enforcement  of  maintenance 
obligations  is  urgently  needed.  This  matter  will  be  considered  in  detail  by 
us  in  our  Report  on  Support  Obligations.  We  deal  with  it  here  only  in  a 
general  way,  so  that  the  functions  of  the  proposed  Assessment  Branch 
can  be  more  readily  comprehensible. 

One  general  purpose  of  enforcing  maintenance  obligations  is  to  make 
available  finance  for  the  reasonable  support  of  spouses  and  children  in 
various  circumstances.  Thus  viewed  there  are  certain  questions  which  can 
be  asked  about  the  efficiency  of  the  present  system  of  enforcing  mainte- 
nance orders,  namely: 

(a)  Does  the  system  provide  a  reasonable  level  of  financial  support 
for  those  who  are  intended  to  benefit  from  it? 

(b)  Are  the  payments  prescribed  under  the  orders  being  met? 

(c)  How  is  the  income  of  the  family  being  provided  and  apportioned 
between  (i)  spouses  and  parents  and  (ii)  the  public  purse,  for 
example,  welfare? 

(d)  What  are  the  collection  costs? 

In  the  past  there  has  been  a  regretable  lack  of  empirical  research 
and  background  data.  For  this  reason  a  research  project  on  the  social 
effects  of  maintenance  judgments  was  established  in  1968  in  Ontario  and 
Quebec  with  the  support  of  the  Vanier  Institute  of  the  Family.  The  work 
of  this  project,  together  with  work  done  by  the  Systems  Development 
Branch  of  the  Ministry  of  the  Attorney  General  has  led  to  some  general 
conclusions. 

(a)  That  the  present  system  provides  neither  adequate  nor  secure 
financing  for  those  who  resort  to  it  for  help.  There  is  a  "missing" 
husbands'  unit  in  Ontario  operated  jointly  by  Social  and  Family 
Services,  and  the  Metropolitan  Welfare  Department,  but  it 
appears  that  this  unit  is  able  to  find  only  a  small  percentage  of 
the  persons  referred  to  it. 

(b)  That  where  collection  through  the  Court  exists,  it  does  not  pro- 
vide a  reliable  record  of  the  total  payments.  The  Court  is  not  a 
party  to  the  judgment  and  payment  through  the  Court  is  not 
mandatory  in  law.  There  is,  then,  nothing  to  prevent  direct  pay- 
ments by  the  husband  or  father,  and  the  Court  may  not  be 
aware  of  these. 

(c)  That  the  system  is  expensive  in  terms  of  total  collection  costs, 
and  more  expensive  to  the  public  purse  than  the  tax  payer 
suspects.  Collection  costs  are  substantial,  and  approach  and  even 


7A  more  detailed  discussion  of  the  functions  of  the  proposed  Assessment  Branch 
will  be  found  in  the  Commission's  Report  on  Support  Obligations. 
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exceed  the  amounts  collected.  Investigations  show  that  at  the 
present  time  approximately  eighty  per  cent  of  all  active  mainte- 
nance orders  in  the  Province  are  in  arrears.  It  is  estimated  that 
only  fifty-four  per  cent  of  the  monies  due  were  actually  received. 
The  remaining  forty-six  per  cent  represents  just  over  seven 
million  dollars  that  was  never  received. 

(d)  That  the  Court's  enforcement  procedures  are  tantamount  to  a 
qualification  for  welfare,  since  a  deserted  wife  is  required  to 
bring  court  proceedings  as  a  pre-requisite  for  welfare. 

The  main  objective  of  a  new  system  for  the  enforcement  of  mainte- 
nance obligations  should  be  to  place  the  Family  Court  system  in  a  position 
to  deal  in  a  unified  way  with  the  various  aspects  of  marital  breakdown 
and  parent  and  child  questions,  which  can  reasonably  be  expected  to  con- 
cern a  court  system.  A  unified  approach  will  avoid  fragmenting  problems 
and,  most  importantly,  the  frustrating  and  inefficient  process  of  referring 
people  from  one  department  or  institution  to  another.  Applying  this  gen- 
eral principle  to  the  question  of  maintenance,  we  recommend  that  an 
Assessment  Branch  of  the  Family  Court  be  established.  The  structure  and 
functions  of  the  Assessment  Branch  will  be  considered  in  detail  in  our 
forthcoming  Report  on  support  obligations. 

Clinical  Branch 

A  Family  Court  judge  must  seek  out  the  causative  factors  behind  a 
given  child's  behaviour.  By  ascertaining  these  factors  he  is  better  able  to 
determine  the  child's  needs  and  this,  of  course,  enables  him  to  make  an 
appropriate  disposition  of  the  case.  During  the  course  of  the  proceedings, 
the  judge  may  think  it  advisable  and  helpful  to  have  the  child  psychiatric- 
ally  assessed,  and  may  so  order.  Depending  upon  whether  it  is  indicated 
by  the  report,  he  may,  in  his  disposition  of  the  case,  order  the  child  to 
attend  for  treatment. 

There  is  a  shortage  in  Ontario  of  psychiatric  services  for  both  diag- 
nosis and  treatment.  We  recommend  that  court  clinics  be  expanded  and 
that  psychiatric  services  be  made  more  accessible  to  the  Family  Court. 

The  following  description  of  the  "court  clinic"  in  the  Judicial  District 
of  York  explains  its  function  and  operation: 

The  "court  clinic"  is  a  geographically  separate  service  of  The 
Clarke  Institute  of  Psychiatry  being  situated  at  950  Yonge  Street, 
Toronto.  Intake  offices  are  located  at  311  Jarvis  Street  and  since  a 
large  number  of  the  youngsters  referred  are  in  the  detention  home, 
there  is  a  great  deal  of  traffic  between  the  clinic  and  the  court. 

Our  major  purpose  is  to  assist  the  courts  in  assessing  the  prob- 
lems presented  by  the  children  (ages  7-16  years)  and  families  before 
the  courts.  From  the  family-oriented  assessments  follow  our  recom- 
mendations to  the  judges  for  appropriate  treatment  plans.  Yearly,  the 
clinic  assesses  approximately  1,200  children  and  families,  and  at  any 
time  has  180  families  in  treatment. 
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The  staff  is  comprised  of  eight  social  workers,  live  psychologists, 
five  psychiatrists-in-training,  and  five  staff  psychiatrists  and  the  clinic 
offers  a  training  setting  for  these  disciplines.  A  research  program 
is  an  integral  part  of  the  clinic's  work. 

Although  the  training  background  varies,  the  general  function 
of  staff  is  much  the  same.  Where  special  skills  in  consultation,  testing 
or  chemotherapy  are  needed,  the  appropriate  staff  is  utilized.  There 
are  three  clinical  teams,  each  dealing  with  a  sector  of  the  greater 
Metro  area.  All  cases  are  conferenced  within  the  team.  Prior  to  re- 
porting to  the  courts,  the  clinic  attempts  to  negotiate  a  "resource 
package"  for  the  family,  often  involving  schools,  family  doctors, 
probation,  Children's  Aid  and  many  others. 

The  clinic  is  continually  reviewing  its  functions  and  programs 
with  the  goal  of  increasing  the  provision  of  more  relevant  service  to 
these  families,  and  to  community  resources  serving  them. 

We  make  no  recommendation  as  to  how  this  type  of  service  should 
be  organized,  apart  from  the  general  recommendation  we  have  made  on 
the  relationship  of  the  Family  Court's  Support  Services  to  the  Court  itself. 
We  feel  the  details  of  organization  are  best  left  to  the  inter-disciplinary 
committee  we  recommended  at  the  beginning  of  this  chapter. 

Probation  Services 

An  adequate  probation  branch  is  a  vitally  important  counselling 
service  of  the  Family  Court.  At  the  present  time  the  probation  service 
is  a  separate  branch  of  the  Ministry  of  Correctional  Services.  The 
probation  officers  are  administered  and  supervised  by  this  Ministry, 
and  yet  are  officers  of  the  Court  and  subject  to  its  direction.  "This 
duality  of  authority  inevitably  leads  to  conflicts,  which  are  compounded 
by  lack  of  communication  and  lack  of  co-ordination  in  policy  making."8 
We  believe  that  the  recommendations  we  have  made  for  a  more 
centralized  control  of  all  the  Court's  Support  Services,  in  this  chapter 
and  in  the  chapter  which  follows,  will  go  a  long  way  towards  alleviating 
this  situation. 

There  is,  however,  another  problem.  The  probation  service  lacks 
staff.  We  recommend  that  this  service  be  expanded  where  required, 
and  that  a  specialized  juvenile  probation  service  be  developed.  This, 
in  addition  to  a  closer  integration  of  the  service  with  the  Court,  will 
we  believe,  result  in  providing  the  Family  Court  with  the  adequate  and 
efficient  probation  service  it  so  urgently  requires. 

Detention  and  Observation  Homes 

Detention  is  the  term  applied  to  that  custodial  care  given  to  a 
child  between  the  time  of  his  apprehension  and  subsequent  hearing 
and  disposition  of  his  case.  Candidates  for  Detention  Homes  are  gen- 
erally restricted  to  those  children  who  constitute  a  threat  either  to 
themselves,   or   to   the   person   or   property   of   others;   or   whose   own 

8See  Chief  Judge  Andrews  Submission  to  the  Ontario  Committee  on  Government 
Productivity,  1971,  p.  10. 
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home  environment  is  such  that  it  would  be  inadvisable  to  return   the 
child  to  it. 

Following  The  Provincial  Courts  Act  in  1968,  the  Province  assumed 
responsibility  for  a  variety  of  detention  homes.  Chief  Judge  Andrews 
has  classed  them  as  ranging  from  "excellent  to  questionable'1.  To  date, 
there  has  been  no  systematic  inspection  of  these  facilities.  Standards  are 
by  no  means  uniform,  and,  again,  as  with  so  many  other  Family  Court 
support  services,  very  little  policy  has  been  laid  down.  In  large  areas 
of  the  Province,  this  resource  is  either  non-existent  or  "woefully  in- 
adequate". 

We  recommend  that  detention  facilities  be  available  to  each 
court  centre.  There  will  be  some  centres  which  cannot  reasonably  be 
expected  to  support  their  own  facilities,  and  so  we  recommend  that 
outside  the  large  urban  centres,  detention  facilities  be  available  on 
a  regional  basis  so  that  one  installation  can  serve  more  than  one 
court  centre. 

Again,  we  believe  that  the  recommendations  we  have  made  earlier 
in  this  chapter  and  that  we  make  in  the  following  chapter  with  regard 
to  the  administration  of  the  Family  Court  system,  will  solve  a  large 
number  of  the  problems  inherent  in  the  present  system  (or  non-system) 
of  providing  adequate  detention  and  observation  homes. 

Foster  Group  Homes 

Foster  Group  Homes  are  essential  for  the  placement  of  children 
who  are  clearly  not  candidates  for  Training  School,  yet  who  cannot  be 
returned  to  undesirable  home  situations.  It  is  a  resource  very  much 
needed  by  the  Family  Court.  The  Ministry  of  the  Attorney  General 
has  arrangements  with  a  few  families  in  various  parts  of  the  Province 
under  which  a  retainer  and  a  per  diem  rate  is  paid  for  children  whom  the 
Court  has  placed  in  group  homes.  These  homes  are  declared  to  be 
Detention  Observation  Homes  within  the  meaning  of  The  Provincial 
Courts  Act.  Recently,  a  number  of  private  non-profit  organizations 
have  developed  a  number  of  foster  group  homes  for  both  boys  and  girls. 

There  is  very  little  in  the  way  of  governmental  supervision,  in- 
spection or  standards  and  no  contractual  uniformity  in  any  of  these 
arrangements.  While  the  Children's  Aid  Societies  in  some  areas  co-operate 
in  the  placement  of  children,  and  do  have  policies  and  standards,  it 
really  cannot  be  said  that  they  are  adequate.  We  have  been  informed 
that  in  some  cases  the  Children's  Aid  Societies  do  not  have  the  re- 
sources necessary  to  provide  the  required  service,  and  that  they  some- 
times fail  or  refuse  to  co-operate  with  the  Courts,  looking  upon  them 
as  a  "threat  to  their  total  autonomy". 

Clearly  there  is  a  need  for  an  adequate  number  of  foster  group 
homes,  staffed  by  appropriate  personnel,  and  under  the  closest  super- 
vision and  regulation  of  the  Provincial  Government  through  the  Family 
Court,  and  we  so  recommend. 


CHAPTER  VII 


ADMINISTRATIVE 

RESPONSIBILITY 

FOR   THE   FAMILY   COURT 


COURT  ADMINISTRATION 

In  our  Report  on  Administration  of  Ontario  Courts,  we  dealt  ex- 
haustively with  the  subject  of  court  administration.1  Many  of  the 
recommendations  made  therein  have  a  direct  bearing  on  the  Family 
Court.  We  merely  summarize  here,  some  of  the  main  principles  which 
will  affect  the  administration  of  Ontario's  Family  Courts. 

Our  opinion,  as  it  was  expressed  in  that  Report,  was  that  not- 
withstanding that  many  dedicated  people  have  been  engaged  in  the 
administration  of  the  courts  in  Ontario,  certain  defects  inherent  in  the 
system  have  transcended  individual  efforts,  and  that  a  new  adminis- 
trative structure  for  the  courts  was  necessary  in  order  to  overcome 
these  defects.  We  found  four  major  defects.2 

(a)  the  lack  of  clear  definition  of  responsibility  for  the  administra- 
tion of  the  courts; 

(b)  the  lack  of  professional  administrative  personnel  within  the 
system; 

(c)  the  lack  of  an  integrated  approach  to  administering  all  aspects 
of  the  system;  and 

(d)  the  lack  of  persons  or  institutions  charged  with  responsibility 
for  key  team  planning  and  innovation,  as  opposed  to  day-to- 
day operations. 

Accordingly  we  recommended  a  new  structure  for  court  administration. 
We  believe  that  the  proposed  structure  will  eliminate  these  defects. 

Provincial  Director  of  Court  Administration 

We  have  recommended  the  appointment  of  a  Provincial  Director 
of  Court  Administration,  who  would  be  responsible  for  the  overall  super- 
vision and  direction  of  all  non-adjudicative,  administrative  aspects  of 
the  court.  The  Provincial  Director  would  report  directly  to  the  Attorney 
General  on  purely  administrative  matters,  and  would  establish  and 
maintain  liaison  with  the  Chief  Justices  and  Chief  Judges  of  the  various 
courts. 

Regional  Directors 

We  have  also  recommended  the  appointment  of  Regional  Directors 
who  would  be  responsible  for  the  administration  of  all  courts  operating 

JFor  a  complete  discussion  of  this  matter  see  the  Commission's  Report  on 
Administration  of  Ontario  Courts.  See  especially,  Part  I,  Chapter  2  of  that 
Report,  pp.  21-44. 

Vbid.,  Chapter  2,  pp.  21-22. 
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in  their  respective  regions,  including  the  Supreme  Court,  the  County 
and  District  Courts,  the  Family  Court  and  the  Provincial  Court.  Each 
Regional  Director  would  establish  and  maintain  liaison  directly  with 
the  Chief  Justice  of  the  High  Court,  the  Senior  County  or  District 
Court  Judges  in  his  region,  the  Family  Court  Judges  in  his  region3 
and  with  Senior  Judges  of  the  Provincial  Court  (Criminal  Division) 
in  his  region.  Each  Regional  Director  would  answer  directly  to  the 
Provincial  Director,  and  the  appropriate  existing  administrative  per- 
sonnel in  each  court  would  report  to  their  respective  Regional  Directors. 

The  Judges 

We  recognized,  and  stated  in  our  Report  on  Administration  of 
Ontario  Courts  that  the  "most  delicate  and  important  relationship"  of 
the  Provincial  Director  and  the  Regional  Directors  would  be  with  the 
judges.4  Accordingly,  we  recommended  that  the  administrative  frame- 
work be  structured  so  that  it  would  be  clear  that  on  matters  of  adjudica- 
tion, including  administrative  matters  which  are  regarded  by  the  judges 
to  bear  directly  on  adjudication,  the  Directors  of  Court  Administration, 
both  Provincial  and  Regional  would  be  required  to  abide  by  the  wishes 
of  the  judges.  We  make  this  recommendation  in  the  firm  conviction 
that  if  the  principle  of  an  independent  judiciary  is  to  be  preserved,  no 
other  alternative  is  possible.  Should  a  legitimate  doubt  about  a  certain 
function  occur,  then  it  must  be  resolved  in  favour  of  the  judges.  One 
function  which  is  interrelated  with  the  court's  adjudicative  function  is 
that  of  assigning  judges.  We  recommended  that  this  function  remain  a 
judicial  one.  As  a  supplement  to  the  administrative  structure,  and  be- 
cause the  Chief  Justices  and  Chief  Judges  of  the  respective  levels  of 
court  will  continue  to  be  required  to  perform  a  number  of  administrative 
functions,  we  recommended  that  qualified  executive  assistants  be  made 
available  to  the  Chief  Justice  of  Ontario,  the  Chief  Justice  of  the  High 
Court,  the  Chief  Judge  of  the  County  and  District  Courts,  the  Chief 
Judge  of  the  Provincial  Courts  (Criminal  Division)  and  the  Chief  Judge 
of  the  Provincial  Courts  (Family  Division).  We  included  the  Chief 
Judge  of  the  Provincial  Courts  (Family  Division)  because  we  felt  that  he 
should  be  provided  with  an  executive  assistant  pending  the  implementa- 
tion of  our  Report  on  Family  Courts.  In  Chapter  V  of  this  Report,  we 
recommend  that  the  person  who  assumes  the  office  of  Chief  Judge  of 
the  Family  Court  be  provided  with  an  executive  assistant. 

The  following  table  illustrates  the  new  structure  of  court  administra- 
tion recommended  by  us.5 


3Or  with  the  Senior  Family  Court  Judges  if  required.  See  above,  Chapter  V  for 
our  recommendations  with  regard  to  Senior  Judges  of  the  Family  Court. 

4See  Chapter  2,  p.  28. 

5This  table  has  been  amended  to  include  our  recommendations  with  regard  to 
the  Family  Court. 
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Attorney  General's  Advisory  Committee 

To  ensure  effective  long  term  planning  for  the  courts,  we  recom- 
mended the  establishment  of  an  Attorney  General's  Advisory  Committee 
on  Court  Administration,  whose  responsibility  it  would  be  to  collate 
"the  totality  of  information  becoming  available  on  the  facilities  and 
manpower  necessary  to  the  operations  of  the  courts"  and  to  "translate  it 
into  intelligent  predictions  on  the  future  requirements  of  the  courts".6 
In  other  words,  the  functions  should  include  both  assessing  the  present 
operations  of  the  court  system,  and  making  recommendations  relating 
to  long  term  planning.  Another  function  of  such  a  Committee  would 
be  to  provide  a  forum  for  dialogue  among  the  Chief  Justices  and  Chief 
Judges  of  the  various  courts  on  court  administration,  and  for  an  input 
into  court  administration  by  the  legal  profession  and  the  lay  public. 

<>Report  on  Administration  of  Ontario  Courts,  Part  I,  Chapter  2,  p.  33. 
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We  believe  that  this  Committee  will  be  particularly  valuable  in 
terms  of  future  planning  for  improved  methods  of  administration  in 
the  Family  Court.  As  our  society  undergoes  development  and  change, 
so  the  Family  Court  will  have  to  be  adapted  to  meet  the  challenges  thus 
presented.  One  way  of  ensuring  this  continuing  process  is  to  keep  its 
administration  current  and  responsive.  Our  recommendations  for  an 
Advisory  Committee  on  court  administration,  together  with  our  recom- 
mendations for  highly  qualified  professional  court  administrators  at  both 
the  provincial  and  regional  levels,  will  go  a  long  way  toward  making 
this  objective  a  reality. 

Administration   of   Support  Services 

Court  administration  in  the  Family  Court  poses  rather  special  diffi- 
culties, chiefly  because  of  the  dual  function  of  the  court — judicial  and 
therapeutic.  An  integral  part  of  the  Family  Court's  operation  is  its  sup- 
port services,  and  it  is  due  to  their  existence  that  court  administration 
in  the  Family  Court  takes  on  a  new  dimension.  The  task  of  adminis- 
tratively integrating  these  services  with  the  judicial  function  of  the  court 
will  fall  primarily  on  each  local  administrator.  Support  services  will  no 
doubt  continue  to  be  organized  on  a  community  basis,  although  some 
region alizati on  is  desirable  and  can  be  expected. 

Recognizing  that  in  the  Family  Court,  administration  has  an  added 
dimension,  we  have  recommended7  that  a  Director  of  Support  Services 
be  appointed,  and  that  he  be  responsible  to  the  Chief  Judge.  If  uni- 
formity of  policy,  standards,  and  resources  are  to  be  achieved  in  relation 
to  the  support  services  attached  to  the  Family  Court,  then  it  is  necessary 
for  one  person  to  have  a  province-wide  over-view  of  this  specialized 
court  function.  Since  this  is  such  a  highly  specialized  matter,  we  felt 
that  a  well  qualified  professional,  preferably  combining  administrative 
experience  with  training  in  the  behavioral  sciences,  who  would  have  no 
duties  other  than  over-seeing  these  support  services,  would  be  best 
suited  to  the  task. 

Court  Administration  at  the  Local  Level 

In  each  Provincial  Court  (Family  Division)  at  the  present  time 
there  is  someone  acting  as  a  "court  administrator".8 

Section  27  of  The  Provincial  Courts  Act  provides  that: 

1.  There  shall  be  a  clerk  for  each  .  .  .  provincial  court  (family 
division)  who  shall  act  under  the  direction  and  supervision  of 
the  judge. 

2.  Such  officers,  clerks  and  employees  as  are  considered  necessary 
shall  be  appointed  for  provincial  courts  under  The  Public  Service 
Act. 

The  regulations  recognize  the  position  of  "Court  Clerk"  and  define  it 
as  "the  administrator  or  supervising  clerk  of  a  Provincial  Court".9  There 


''Supra,  Chapter  VI. 
8See  Appendix  C. 
9R.R.O.  1970,  692  s.  1(a) 
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is,   then,  legislative  provision  for  an  "administrator"  and  also  for  such 
other  personnel  "as  are  considered  necessary"  for  each  provincial  court. 

We  have  found  that  the  status  qualifications,  and  duties  of  the  court 
administrator  vary  with  the  particular  court  concerned.  In  the  smaller 
courts,  where  the  volume  of  work  is  not  great,  and  the  administrative 
duties  are  correspondingly  few,  the  court  administrator  might  be  classi- 
fied as  a  "Clerk  General"  and  paid  accordingly.  The  court  administrator 
in  a  court  serving  a  large  urban  centre,  where  the  caseload  is  heavy, 
and  the  administrative  responsibilities  more  onerous  might  be  classified 
as  an  "Executive  Officer  III"  and  paid  accordingly. 

The  qualifications  of  the  court  administrator  are  specifically  drawn 
to  the  individual  courts.  There  is  no  province-wide  standard,  and  hence, 
generally,  the  standards  are  not  high.  The  specification  for  the  position 
of  Director  of  Court  Services  and  Court  Administrator  in  the  Judicial 
District  of  York  (Jarvis  Street  Court)  sets  the  qualifications  at  as  high 
a  standard  as  will  be  found  in  Ontario.10 

"A  degree  in  Social  Work  or  its  equivalent  in  experience  and 
education.  A  number  of  years  of  proven  supervisory/administrative 
experience  with  professional  Social  Work  and  Child  Care  personnel. 

Complete  familiarity  with  the  operating  policies  and  procedures  of 
the  Provincial  Court  (Fam.  Div.).  Comprehensive  and  current 
knowledge  of  statutes  relating  to  the  Family  Court.  Ability  to 
deal  tactfully  and  effectively  with  Judges,  lawyers,  departmental 
officials,  members  of  community  service  agencies,  doctors,  Police 
and  others  in  contact  with  the  Court". 

Again,  because  of  the  lack  of  a  uniform  standard,  the  duties  of 
the  court  administrators  vary  considerably.  We  have  been  told  that  as 
a  general  proposition  each  court  administrator  adapts  the  job  to  his 
individual  interests  and  talents. 

Common  to  all  "court  administrators",  indeed  their  chief  function, 
is  the  task  of  general  supervision  of  the  court  staff,  always  subject,  of 
course,  to  the  authority  of  the  judge  or  judges.  On  a  day-to-day  basis, 
his  function  is  to  oversee  the  operation  of  the  work  of  the  court.  At 
the  present  time,  in  most  courts,  the  court  administrator  is  more  a 
supervisor  than  an  administrator.  Only  in  the  largest  courts,  more  specific- 
ally, in  Toronto,  can  the  function  of  the  court  administrator  be  described 
as  purely  administrative. 

Over  half  the  present  court  administrators  are  justices  of  the  peace. 
In  the  smaller  courts,  he  or  she  will  be  a  working  justice  of  the  peace, 
taking  informations,  issuing  summonses,  etc.  In  the  larger  courts,  the 
court  administrator  who  is  a  justice  of  the  peace  will  not  be  a  working 

10In  that  court  there  is  also  a  Manager  of  Court  Administration,  who  is  directly 
responsible  to  the  Director  of  Court  Services  and  Court  Administrator.  His 
qualification  requirements  read  as  follows: 

"A  degree  from  a  university  of  recognized  standing,  preferably  with 
specialization  in  public  or  business  administration  or  its  equivalent  in 
education  and  experience.  A  thorough  knowledge  of  office  organization  and 
methods". 
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justice  of  the  peace.  In  other  words,  he  will  not  act  as  such  on  a 
regular  basis,  as  there  will  be  other  justices  of  the  peace  to  carry  out 
those    functions. 

At  present,  the  duties  of  the  court  administrator  can  include  some 
or  all  of  the  following  tasks:  liaison  with  outside  agencies,  whether  these 
be  governmental,  community  or  private;  implementing  administrative 
policies;  acting  as  clerk  of  the  court;  acting  as  court  reporter;  scheduling 
cases  (in  close  consultation  with  the  judge  or  judges);  providing  intake 
and  other  counselling  services;  bookkeeping;  preparing  the  budget;  hiring 
personnel;  anl  requisitioning  and  purchasing  supplies. 

To  date,  there  has  been  no  uniform  approach  to  the  system  of 
court  administration.  We  are  hopeful  that  with  the  introduction  of  our 
general  scheme  for  province-wide  administration,  the  standard  will 
improve.  Generally,  the  present  court  administrators  have  risen  from 
the  ranks  of  the  court  personnel  and  have  had  no  professional  training 
for  the  position.  While  in  some  cases,  the  qualifications  of  the  court 
administrators  have  been  adequate  to  perform  most  of  the  functions 
required,  the  demands  that  are  or  should  be  made  upon  court  adminis- 
trators in  the  larger  centres,  require  persons  specially  and  carefully 
selected  for  the  post. 

The  fact  that  the  local  "administrative  clerks"  (as  they  will  be 
called11  if  our  recommendations  in  our  Report  on  Administration  of 
Ontario  Courts  are  accepted)  will  be  supervised  by  the  Regional  Directors 
undoubtedly  will  help  to  ensure  a  higher  and  more  uniform  standard. 

We  believe  that  the  Regional  Director  should  carefully  consider 
the  performance  of  each  court  administrator,  and  that  if  he  or  she  is 
found  to  be  performing  inadequately,  that  he  or  she  be  transferred  to 
other  duties.  Should  a  satisfactory  replacement  not  be  available  among 
the  court  staff,  they  should  not  hesitate  to  seek  out  a  properly  qualified 
person  elsewhere.  No  centre  with  a  population  of  100,000  or  more 
should  have  a  court  administrator  whose  qualifications  do  not  equal 
those  of  an  Executive  Officer  I. 

We  urge  that  regular  educational  programmes12  be  instituted.  This 
is  a  task  that  would  most  appropriately  fall  within  the  responsibility  of 
the  Provincial  Director  of  Court  Administration.  We  are  convinced  that 
given  a  centralized  system  of  court  administration;  supervision  of  the 
local  administrators  by  professional  administrators  possessed  of  greater 
expertise  in  managerial  techniques  and  of  a  larger  amount  of  factual 
and  statistical  information  than  is  possible  to  have  on  hand  at  the  local 
level;  and  regular  educational  programmes,  that  the  standard  of  court 
administration  will  improve  significantly. 


1]See  the  Commission's  Report  on  Administration  of  Ontario  Courts  Part  I, 
Chapter  2. 

12We  are  advised  that  at  the  present  time  plans  are  tentatively  being  formulated 
by  Chief  Judge  Andrews'  office  for  educational  programmes  for  court  admini- 
strators. 
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Security 


We  have  recommended  in  our  Report  on  Administration  of  Ontario 
Courts13  that  in  the  Provincial  Courts  (Criminal  Division)  where  possible, 
the  police  should  not  be  responsible  for  the  maintenance  of  security 
within  the  courtroom,  but  that  this  function  should  be  carried  out  by 
civilian  court  personnel  specifically  trained  and  responsible  for  this 
task.  We  make  the  same  recommendation  with  regard  to  the  main- 
tenance of  security  in  the  Family  Court.  It  is  essential  that  there  be  no 
suggestion  of  a  "police  court"  atmosphere  in  a  court  where  families 
come  to  resolve  their  difficulties.  Our  view  of  the  matter  is  shared  by 
the  Chief  Judge  of  the  Provincial  Courts  (Family  Division). 

Case  Scheduling 

We  refrain  from  making  detailed  recommendations  with  regard  to 
a  system  of  case-scheduling  for  the  Family  Court.  This,  we  feel,  is  a 
task  better  left  to  the  judge  (or  judges)  of  each  court,  and  his  adminis- 
trative staff.  Any  system  of  day-to-day  scheduling  of  cases  must  neces- 
sarily be  designed  to  meet  local  conditions,  and  since  these  will  vary 
considerably  from  county  to  county,  the  systems  must  be  designed  locally. 
A  system  devised  for  the  Family  Court  in  the  Judicial  District  of  York 
may  not  be  appropriate  for  the  Family  Court  in  the  County  of  Bruce, 
and  vice  versa. 

We  do,  however,  recommend  that  the  Chief  Judge  of  the  Family 
Court  together  with  the  Provincial  Director  of  Court  Administration  issue 
a  statement  of  general  principles  or  guidelines  applicable  to  all  the 
Family  Courts. 

In  our  Report  on  Administration  of  Ontario  Courts,  Part  I,14  we 
set  out  three  objectives  which  are  common  to  all  courts,  and  which 
should  guide  the  efforts  of  those  who  are  or  will  be  seized  with  the 
responsibility  for  the  scheduling  of  cases  on  a  day-to-day  basis: 

1.  To  make  efficient  use  of  judicial  resources  and  existing  court 
facilities; 

2.  To  ensure  that  cases  are  tried  reasonably  promptly  .  .  .;  and 

3.  To  do  so  in  such  a  way  as  to  take  into  account  the  convenience 
of  the  participants  who  are  not  judges  (i.e.  litigants,  witnesses 
and  lawyers). 

If  these  objectives  are  to  be  realized,  certain  steps  must  be  taken 
to  provide  an  atmosphere  conducive  to  their  development.  For  example, 
the  Provincial  Director  should  carry  out  a  detailed  study  of  case-schedul- 
ing in  the  Family  Court.  By  so  doing  he  would  then  be  in  a  position  to 
propose  and  implement  new  policies,  vary  existing  ones,  and  encourage 
the  development  of  a  reasonable  uniformity  of  practice.  He  should,  of 
course,  work  closely  with  the  Regional  Directors,  with  the  Chief  Judge 

13See  the  Commission's  Report  on  Administration  of  Ontario  Courts,  Part  II, 

Chapter   1. 
l4See  Chapter  10,  p.  280  et  seq. 
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of  the  Family  Court,  with  the  judges  of  the  Family  Court  (or  with  the 
Senior  Judges  if  they  are  required)   and  with  the  local  Ba:.15 

Too,  persons  responsible  for  case-scheduling  in  each  court  should 
strive  to  develop  expertise  in  estimating  the  time  required  for  the  hear- 
ing of  various  case-types.  This,  of  course,  depends  upon  and  involves 
the  gathering  and  keeping  of  up-to-date,  accurate  information  on  which 
to  base  projections  as  to  the  likely  length  of  time  a  hearing  will  take. 
It  also  involves  a  fairly  close  co-operation  with  the  Bar,  so  that,  in  cases 
where  the  parties  are  represented  by  counsel,  the  court  is  informed  of 
counsel's  own  estimate  of  length  of  hearing,  possibilities  of  settlement, 
and  whether  or  not  an  adjournment  will  be  sought.16  In  cases  where 
the  parties  are  not  represented  by  counsel,  the  court  should  endeavour 
to  seek  as  much  information  as  is  reasonable  from  the  parties  themselves. 

Information  on  which  to  base  projections  as  the  likely  settlement 
or  adjournment  rates  of  cases  should  also  be  gathered. 

Possessed  of  the  type  of  information  described  above,  those  respon- 
sible for  case-scheduling  will  be  better  able  to  achieve  the  three  objec- 
tives of  case-scheduling  we  have  set  out. 

We  feel  that  it  is  important  to  stress  that  the  person  or  persons 
responsible  for  case-scheduling  must  work  closely  with  the  judge  or 
judges  of  the  individual  court.  Unless  there  is  a  communication  pattern 
between  the  administrative  clerk  and  the  judge,  so  that  both  are  kept 
fully  aware  of  the  happenings  both  outside  the  courtroom  and  within 
it,  no  system  of  case-scheduling,  however  sophisticated  can  be  made  to 
work. 

Additional  Sittings  of  the  Family  Court 

It  has  been  suggested  to  us  that  because  of  the  nature  of  the  matters 
coming  before  the  Family  Court,  additional  sittings  of  the  Court  should  be 
held  in  the  evenings  or  on  Saturdays.  The  objective  of  such  a  proposal 
is  to  increase  the  accessibility  of  the  Court,  and,  at  the  same  time,  de- 
crease the  possibility  of  inconvenience  and  financial  hardship  for  the 
parties. 

We  agree  completely  with  the  principle  implicit  in  such  a  proposal 
— that  is,  better  service  for  the  public.  We  do  not  feel,  however,  that 
we  can  make  a  positive  recommendation  with  regard  to  this  matter.  In 
our  view,  additional  sittings  of  the  Family  Court  must  be  tailored  to 
local  conditions.  Some  localities  may  require  them,  some  may  not.  In 
some  localities,  evening  sittings  may  be  the  most  appropriate.  In  others, 
weekend  sittings  may  be  desirable.  There  is  a  need  to  determine  the 
necessity  of  additional  sittings  in  each  area,  and  if  additional  sittings 
are  required,  then  the  most  appropriate  time  for  them  must  be  de- 
termined. We  believe  that  this  is  a  task  best  performed  by  the  Chief 
Judge  of  the  Family  Court,  in  conjunction  with  the  Provincial  Director 
of  Court  Administration,  the  Family  Court  Judges  (or  the  Senior  Judges 

15We  have  made  a  similar  recommendation  with  regard  to  the  other  courts  in  our 

Report  on  Administration  of  Ontario  Courts,  Part  I,  Chapter  10,  p.  295. 
mbid.,  p.  282. 
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of  the  regions  if  they  become  necessary)  and  the  Regional  Directors 
of  Court  Administration.  Once  this  study  is  complete,  additional  sittings 
of  selected  courts  could  be  introduced  on  an  experimental  basis  so  that 
the  advantages  and  disadvantages,  as  well  as  the  feasibility  of  such  a 
system  could  be  carefully  assessed. 

Among  the  factors  to  be  considered  in  determining  the  feasibility 
of  additional  sittings  of  the  Family  Court  would  be,  the  burden  such 
sittings  would  place  on  both  judicial  and  administrative  personnel,  the 
necessity  of  additional  staff,  both  judicial17  and  administrative,  the 
necessity  of  staggered  hours,  and  the  possibility  of  regionalizing  additional 
sittings. 

POLICY  AND  ADMINISTRATIVE  CO-ORDINATION 

We  have  emphasized  repeatedly  the  vital  importance  to  the  Family 
Court  of  a  dynamic,  uniform  and  integrated  approach  to  policy  formation 
and  implementation.  Chief  Judge  Andrews  has  expressed  it  thus:18 

Vital  to  the  social  objective,  imperative  to  the  expanding  discussions 
of  public  need  is  the  integration  of  social  and  economic  planning. 

He  has  described  the  present  approach  as  a  "non-system".19  Among 
those  intimately  involved  in  the  work  of  the  Family  Court,  there  is 
almost  universal  agreement  with  this  verdict. 

It  is  not  surprising  that  difficulties  should  have  been  experienced 
in  matters  of  policy  and  administrative  co-ordination,  given  that  responsi- 
bility for  the  present  Provincial  Courts  (Family  Division)  and  their 
support  services  is  fragmented  among  five  ministries — the  Ministry  of 
the  Attorney  General;  the  Solicitor  General;  Correctional  Services;  Health; 
and  Community  and  Social  Services.  The  interrelationships  of  the  various 
ministries  and  government  branches  with  the  Provincial  Courts  (Family 
Division)  are  illustrated  in  the  Table  appearing  on  page  90. 


17For  example,  it  may  be  feasible  to  have  a  floating  judge  in  each  region  to  hold 

additional  sittings. 
^Submission  to  the  Ontario  Committee  on  Government  Productivity,  February 

1971,  p.  16. 
nibid.,  p.  17. 
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It  is  obvious,  even  from  a  cursory  examination  of  the  sources  of 
responsibility  for  the  present  Family  Court  in  its  many  facets,  that  any 
uniform  planning  for  its  future  is  hindered  by  the  extent  to  which  responsi- 
bility for  its  operation  is  diffused.  Nor  has  the  situation  been  improved 
to  any  noticeable  degree  by  the  creation  of  the  Secretariat  for  Justice 
and  the  Secretariat  for  Social  Development. 

Our  recommendations  for  a  new  Family  Court,  with  extended  and 
improved  support  facilities  make  it  even  more  important  that  there  be 
a  well  integrated  administrative  structure  to  ensure  not  only  uniform  and 
productive  planning  for  the  Court  and  its  support  services,  but  also 
uniform  implementation  of  policy.  The  proper  grouping  of  resources 
and  administrative  functions  is  vital.  Maximum  integration  should  be 
the  objective. 

We  have  considered  a  number  of  ways  of  achieving  the  desired 
goal,  including  the  creation  of  a  Family  Court  Services  Division  within 
the  Ministry  of  the  Attorney  General,  which  would  be  responsible  for 
the  overall  administration  of  the  Family  Court  in  all  its  aspects,20  that 
is,  all  those  functions  responsibility  for  which  is  now  shared  by  five 
ministries.  While  this  is  perhaps  the  ideal  solution,  we  cannot  help  but 
feel  that  its  implementation  would  require  extensive  government  re- 
organization. We  doubt  that  as  a  matter  of  practicality  this  would  be 
feasible,  considering  the  comprehensive  changes  in  government  structure 
which  have  recently  been  implemented. 

We  do  not,  however,  wish  to  be  taken  as  having  rejected  this 
proposal.  Indeed,  we  feel  that  it  might  be  considered  as  an  ultimate  goal 
toward  which  future  efforts  might  be  directed.  In  the  meantime,  however, 
we  recommend  that  an  inter-ministry  Family  Court  Committee  be 
established  which  would  co-ordinate  policy  planning  and  implementation 
for  the  Court.  The  members  of  the  Committee  should  include: 

The  Chief  Judge  of  the  Family  Court; 

The  Provincial  Director  of  Court  Administration; 

The  Director  of  Court  Services; 

A  representative  from  each  of  the  five  Ministries  now  involved  in  the 
Family  Court — preferably  a  Deputy  Minister;  and 

The   Directors   of   appropriate   Branches   within   each   of  the   five 
Ministries. 


2°This  was  the  recommendation  favoured  by  Chief  Judge  Andrews  in  his  Sub- 
mission to  the  Ontario  Committee  on  Government  Productivity,  1971. 


CHAPTER  VIII 


SUMMARY  OF 
RECOMMENDATIONS 


1.  There  should  be  established  in  Ontario  a  court  of  record  known 
as  the  Family  Court  of  Ontario  which  would  be  capable  of  exer- 
cising exclusive  original  jurisdiction  in  all  family  law  matters. 

2.  The  jurisdiction  of  the  proposed  Family  Court  should  be  set  out 
clearly  in  a  new  Family  Court  Act. 

3.  The  proposed  Family  Court  Act  should  contain  a  provision  which 
will  confer  the  parens  patriae  power  on  the  new  Family  Court. 

4.  The  Family  Court  should  be  elevated  from  its  present  place  in  the 
hierarchy  of  courts  in  Ontario. 

5.  The  Family  Court  must  be  first  and  foremost  a  court  of  law,  but 
the  rather  special  context  of  a  Family  Court  demands  that  its  pro- 
cedures be  modified  to  suit  its  unique  function,  and  that  it  be 
equipped  with  a  professional  staff  trained  in  the  behavioural  and 
social  sciences  in  order  to  assist  it  in  fulfilling  its  therapeutic 
function. 

6.  The  task  of  establishing  a  new  code  of  procedure  for  the  Family 
Court  should  be  left  for  the  Rules  Committee  of  that  Court. 

7.  The  proposed  Family  Court  should  be  capable  of  receiving  all  the 
jurisdiction  in  family  law  matters  which  can  be  conferred  by  the 
Legislature  as  well  as  all  the  jurisdiction  which  must  be  conferred 
by  Parliament  or  which  requires  the  appointment  of  a  judge  under 
section  96  of  the  British  North  America  Act. 

8.  The  Family  Court  should  be  separate  from  the  existing  traditional 
courts  and  should  be  staffed  by  judges  who  collectively  would  be 
capable  of  exercising  jurisdiction  over  matters  within  the  competency 
of  section  96  judges,  and  also  over  matters  within  the  competency 
of  provincially  appointed  judges. 

9.  There  should  be  a  branch  of  the  Family  Court  in  each  county 
and  district  in  Ontario. 

10.  The  existing  Family  Courts — the  Provincial  Courts  (Family 
Division) — should  be  abolished. 

11.  That  part  of  The  Provincial  Courts  Act  which  deals  with  the  Pro- 
vincial Courts  (Family  Division)  should  be  repealed,  and  replaced 
by  a  new  statute,  The  Family  Court  Act,  which  will  set  out  inter 
alia  the  jurisdiction  and  structure  of  the  new  Family  Court. 

12.  The  Family  Court  should  be  staffed  by  judges  of  differing  jurisdic- 
tion, one  group  to  be  appointed  by  the  federal  government  under 
section  96  of  the  British  North  America  Act,  and  one  group  to  be 
appointed  by  the  province. 

[93] 
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13.  Those  judges  appointed  under  section  96  should  receive  and  exer- 
cise jurisdiction  in  (ill  family  law  matters,  and  especially  in  matters 
now  heard  by  federally  appointed  judges,  and  those  appointed  by 
the  province  should  exercise  jurisdiction  in  the  matters  heard  at 
the  present  time  by  the  Provincial  Judges  (Family  Division),  and 
such  additional  jurisdiction  as  can  be  conferred  on  them. 

14.  The  proposed  Family  Court  Act  should  be  divided  into  at  least 
two  Parts,  one  Part  to  set  out  the  duties  and  the  jurisdiction  of 
the  federaly  appointed  judges,  and  another  Part  to  set  out  the 
duties  and  the  jurisdiction  of  the  judges  appointed  by  the  Prov- 
ince. "Judge"  should  be  defined  as  (i)  under  Part  I  the  judge 
of  a  county  or  district  court,  or  a  judge  appointed  directly  to  the 
Family  Court  by  the  Governor  General  in  Council,  or  (ii)  under 
Part  II,  a  family  court  judge  appointed  by  the  Lieutenant  Governor 
in  Council  under  this  Act. 

15.  In  the  initial  stages  of  the  development  of  the  proposed  Family  Court, 
the  County  or  District  judge  might  be  ex  officio  a  judge  of  the  Family 
Court,  but  in  large  urban  centres  where  the  population  and  business  of 
the  Court  require  full-time  federally  appointed  Family  Court  judges  a 
number  of  such  judges  should  be  appointed  directly  to  the  Family 
Court  by  the  Governor  General  in  Council  at  the  outset,  and  these 
judges  would  be  ex  officio  judges  of  the  County  and  District  Court. 
The  provincially  appointed  judges  should  continue  to  sit  on  a  full- 
time  basis  in  each  Family  Court  installation,  exercising  their  present 
jurisdiction  together  with  such  additional  jurisdiction  as  may  be  con- 
ferred on  them. 

16.  If  it  is  thought  desirable  to  avoid  completely  the  necessity  of  calling 
upon  the  County  Court  judges  to  perform  the  functions  of  the  feder- 
ally appointed  Family  Court  judges,  this  could  be  accomplished  by 
making  provision  for  a  small  number  of  judges,  in  addition  to  those 
appointed  full-time  to  the  Family  Court  in  the  large  urban  centres, 
to  be  appointed  by  the  Governor  General  in  Council  directly  to  the 
Family  Court.  Each  of  these  judges,  while  having  province-wide  juris- 
diction, would  have  a  geographically  limited  circuit,  so  that  one  judge 
could  serve  the  Family  Court  in  more  than  one  county.  Where  full- 
time  federally  appointed  Family  Court  judges  are  required  in  large 
urban  centres  they  should  not  be  required  to  go  on  circuit.  The  pro- 
vincially appointed  judges  would  continue  to  sit  on  a  full-time  basis 
in  each  branch  of  the  Family  Court. 

17.  The  Family  Court  should  have  exclusive  original  jurisdiction  in  all 
family  law  matters  as  defined  in  this  Report. 

18.  Parties  should  be  given  the  right  of  having  certain  matters  removed 
into  the  Supreme  Court,  either  on  the  application  of  one  party,  or  on 
a  referral  by  a  judge  of  the  Family  Court.  In  either  case  removal 
should  be  permitted  only  with  leave  of  the  Supreme  Court.  Provision 
for  removal,  however,  should  be  confined  to  those  family  law  matters 
over  which  the  Supreme  Court  now  exercises  jurisdiction,  either  ex- 
clusively or  concurrently.  It  would  not  apply  to  those  matters  in 
which  jurisdiction  conferred  by  the  Provincial  Legislature  is  now 
exclusively  exercised  by  Provincial  Judges   (Family  Division)    and 
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likewise  it  would  not  apply  to  those  matters  in  which  jurisdiction  is 
conferred  by  Parliament  on  Provincial  Judges  (Family  Division). 

19.  Actions  commenced  in  error  in  the  Supreme  Court  should  not  be 
declared  null,  but  should,  on  the  application  of  one  of  the  parties 
to  a  judge  of  the  Supreme  Court  be  capable  of  being  reinstated  in 
the  Family  Court  nunc  pro  tunc. 

20.  In  cases  which  involve  mixed  issues  it  should  be  possible,  on  appli- 
cation, for  the  Supreme  Court  to  hear  the  case  in  toto.  The  Supreme 
Court  should,  therefore,  have  remedial  power  on  application  to 
direct  that  the  whole  case  be  heard  before  it. 

21.  Unless  objection  is  taken  to  the  jurisdiction  of  the  Family  Court  in 
a  particular  matter  before  it,  the  Court  should  be  deemed  to  have 
had  jurisdiction. 

22.  Should  an  objection  be  taken  to  the  Family  Court's  jurisdiction,  but 
the  Court  proceed  to  exercise  jurisdiction,  then,  even  though  it  takes 
jurisdiction  improperly,  an  appellate  tribunal  should  have  the  express 
power  to  give  the  same  judgment  that  the  lower  court  could  have 
given  had  it  had  jurisdiction. 

23.  Appeals  from  the  provincially  appointed  Family  Court  judges  should 
be  taken  in  the  first  instance  to  the  federally  appointed  Family  Court 
judges. 

24.  Appeals  from  the  matters  heard  by  the  federally  appointed  Family 
Court  judges  either  in  the  first  instance  or  on  appeal  from  a  judge 
or  order  of  a  provincially  appointed  Family  Court  judge,  should  be 
taken  to  the  Divisional  Court,  in  the  latter  case  only  with  leave. 

25.  All  appeals  should  be  taken  on  the  record  with  leave  to  introduce 
new  evidence. 

26.  Appeals  from  a  judgment  or  order  of  the  Divisional  Court  should  be 
taken  to  the  Court  of  Appeal,  only  with  leave,  and  only  on  questions 
that  are  not  questions  of  fact  alone. 

27.  The  Family  Court  should  have  a  Rules  Committee  to  make  rules 
regulating  the  practice  and  procedure  of  the  court.  The  proposed 
Family  Court  Act  should  provide  for  and  set  out  the  duties  of  the 
Rules  Committee  in  terms  similar  to  those  contained  in  The  Provin- 
cial Courts  Act. 

28.  The  Chief  Judge  of  the  Family  Court  should  be  an  appointee  who  is 
capable  of  exercising  (or  rendered  capable  of  acquiring)  compre- 
hensive jurisdiction  in  family  law  matters. 

29.  The  Chief  Judge  should  be  in  a  position  to  devote  his  full-time 
attention  to  the  affairs  of  the  new  Family  Court,  regardless  of  his 
official  or  ex  officio  capacity,  if  any,  in  the  County  Court. 

30.  The  proposed  Family  Court  Act  should  provide  for  the  appointment 
of  a  Chief  Judge,  and  should  set  out  his  duties  in  clear  terms.  The 
specification  of  the  Chief  Judge's  duties  should  not  be  left  for  the 
regulations  which  might  be  made  pursuant  to  the  Act. 

31.  The  authority  and  duties  of  the  Chief  Judge  should  be  defined  clearly 
and  precisely,  but  should  not  be  rigidly  prescribed.  They  should  be 
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defined  to  include  certain  matters,  thereby  preserving  some  element 
of  flexibility. 

32.  The  duties  prescribed  for  the  Chief  Judge  should  include  the  follow- 
ing: 

(1)  Assigning  Family  Court  judges  throughout  the  province  and 
arranging  sittings; 

(2)  Exercising  general  supervision  and  control,  including  routine 
disciplinary  authority  over  the  Family  Court  judges,  justices  of 
the  peace  and  any  para-judicial  personnel  that  may  be  required; 

(3)  Developing  and  supervising  educational  and  study  programmes 
for  Family  Court  judges; 

(4)  Establishing  guidelines  on  policy  matters  related  to  practice  and 
procedure,  with  a  view  to  encouraging  uniformity  of  judicial 
practice; 

(5)  Taking  part  in  the  administrative  task  of  co-ordinating  the  sup- 
port services  available  to  the  Family  Court  and  of  ensuring  their 
efficient  integration  with  the  Court's  adjudicative  function; 

(6)  Exercising  general  supervision  and  control  over  the  Court's  an- 
cillary services.  This  task  he  should  share  with  the  person 
responsible  for  the  Court's  support  services — the  Director  of 
Support  Services; 

(7)  Making  the  objectives  and  work  of  the  Family  Court  known  to 
the  public; 

(8)  Consulting  with  the  Attorney  General  and  his  department  on 
the  matter  of  the  Court's  budget; 

(9)  Drawing  to  the  attention  of  the  Attorney  General  imminent 
retirements  or  resignations  of  Family  Court  judges,  as  well  as 
vacancies  which  have  not  been  filled. 

33.  The  Chief  Judge  of  the  Family  Court  should  be  provided  with  a 
highly  qualified  executive  assistant  to  aid  him  in  the  carrying  out 
of  his  administrative  responsibilities. 

34.  Each  Family  Court  judge  should  have  jurisdiction  throughout  Ontario 
and  the  proposed  Family  Court  Act  should  so  provide. 

35.  No  person  should  be  appointel  a  Family  Court  judge  who  is  not 
legally  qualified.  We  would  define  a  legally  qualified  person  as  one 
who  is  a  member  of  the  Bar  of  one  of  the  provinces  of  Canada. 

36.  Post-appointment  and  continuing  education  should  be  provided  for 
Family  Court  judges. 

37.  Provision  should  be  made  in  The  Judicature  Act  for  a  Judicial  Coun- 
cil for  all  provincially  appointed  judges,  whether  serving  on  the  pro- 
posed Family  Court  or  on  the  Provincial  Court.  Many  of  the 
provisions  respecting  the  function  and  duties  of  the  existing  Judicial 
Council  under  The  Provincial  Courts  Act  should  be  preserved  in 
The  Judicature  Act. 
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38.  The  Judicial  Council's  membership  should  be  similar  to  that  of  the 
existing  Judicial  Council,  with  appropriate  amendments  to  take  into 
account  the  new  structure  of  the  Family  Court. 

39.  No  person  should  be  appointed  a  Family  Court  judge  unless  that 
person  has  been  approved  by  the  Judicial  Council. 

40.  To  the  extent  that  justices  of  the  peace  may  be  required  to  carry 
out  duties  in  the  Family  Court,  they  should  be  subject  to  the  super- 
vision and  control  of  the  local  judge  or  judges  of  the  Family  Court 
with  ultimate  supervision  and  control  being  exercised  by  the  Chief 
Judge  of  the  Family  Court. 

41.  The  membership  of  the  Justices  of  the  Peace  Council  should  reflect 
the  contribution  of  justices  of  the  peace  to  the  Family  Court,  and  the 
Chief  Judge  of  the  Family  Court  should  be  represented  on  it. 

42.  The  Family  Court  should  be  equipped  with  adequate  support  services. 

43.  An  inter-disciplinary  committee  should  be  established  for  making  a 
thorough  study  of  the  types  of  support  services  the  Family  Court 
should  have  and  for  making  detailed  recommendations  for  the  intro- 
duction and  implementation  of  the  support  services  indicated  as  re- 
quired in  this  Report.  In  addition  to  the  legal  discipline  a  variety  of 
disciplines  are  involved  in  providing  support  services  for  the  Family 
Court,  and  this  committee  should  be  representative  of  each  of  them. 

44.  The  support  services  of  the  Family  Court  should  be  available  uni- 
formly throughout  Ontario.  It  may  be  that  this  will  require  that  the 
support  services  be  organized  on  a  regional  basis,  with  a  skeleton 
referral  staff  at  each  court  centre.  A  feasibility  study  with  regard  to  an 
appropriate  grouping  of  resources  on  a  regional  basis  should  be 
undertaken  without  delay. 

45.  Until  such  time  as  it  is  possible  to  provide  the  type  and  range  of 
support  services  we  propose,  either  on  a  local  or  regional  basis,  and 
as  a  supplement  to  them,  the  Family  Court  should  provide  the  focal 
point  for  the  co-ordination  of  existing  private  and  community  re- 
sources. 

46.  In  the  individual  court  centres  the  support  services  should  be  subject 
on  a  day-to-day  basis  to  the  supervision  of  the  local  judge,  who  will, 
of  course,  work  closely  with  his  administrative  clerk  and  with  the 
counsellors,  psychiatrists,  lawyers,  probation  officers,  social  workers 
and  others  responsible  for  providing  the  support  services  in  that 
locality. 

47.  At  the  provincial  level  ultimate  direction  and  supervision  of  these 
services,  on  a  province-wide  basis,  should  rest  with  the  Chief  Judge 
of  the  Family  Court. 

48.  To  assist  the  Chief  Judge  in  this  task  a  Director  of  Support  Services 
should  be  appointed  who  would  be  responsible  to  the  Chief  Judge. 

49.  The  duties  of  the  Director  of  Support  Services  should  include  the 
following: 

( 1 )  Liaison  with  the  judges  in  the  various  court  centres  with  a  view 
to  determining  their  requirements,  both  in  terms  of  support  staff 
and  type  of  support  services  being  or  required  to  be  provided. 
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(2)  Liaison  with  the  Ministries  responsible  for  providing  the  support 
services  for  the  Family  Court. 

(3)  Liaison  with  community  resources  and  private,  volunteer 
agencies. 

(4)  Liaison  with  the  Provincial  Director  of  Court  Administration 
and  the  Regional  Directors. 

(5)  Liaison  with  the  personnel  at  each  court  centre,  and  in  each 
community  actually  providing  the  various  services. 

(6)  Assigning  support  staff  personnel  to  fill  temporary  needs  that 
may  arise  from  time  to  time  in  the  various  court  centres.  This 
will  be  especially  important  if  the  Family  Court's  services  are 
regionalized. 

(7)  Reporting  to  the  Chief  Judge  of  the  Family  Court. 

(8)  General  supervisory  functions  with  a  view  to  the  uniform  pro- 
vision of  support  services  throughout  the  Province. 

(9)  To  keep  in  constant  review  the  nature  and  range  of  support 
services  necessary  for  the  development  of  an  effective  Family 
Court. 

50.  The  provision  and  the  administration  of  the  support  services  of  the 
Family  Court  should  be  an  integral  part  of  the  centralized  Family 
Court  system  that  has  been  proposed,  thereby  bringing  their  day- 
to-day  operation  under  the  close  supervision  of  the  court's  chief 
judicial  officer.  The  direct  link  between  the  central  office  of  the  Fam- 
ily Court  and  its  support  services  wherever  they  are  found  should  be 
the  Director  of  Support  Services. 

51.  Representatives  of  the  various  services  should  be  available  to  serve 
the  court  either  through  personnel  permanently  located  where  pos- 
sible and  feasible  at  each  court  centre,  or  where  circumstances 
dictate,  by  personnel  available  on  a  regional  basis  to  serve  a  number 
of  court  centres.  A  list,  and  not  necessarily  an  exhaustive  one,  of 
the  support  services  essential  for  the  proper  functioning  of  a  Family 
Court  would  be: 


(1 
(2 
(3 
(4 
(5 
(6 
(7 
(8 
(9 
(10 


Administrative  Service; 
Family  Counselling  Service; 
Conciliation  Service; 
Office  of  the  Law  Guardian; 
Legal  Branch; 
Assessment  Branch; 
Clinical  Branch; 
Probation  Branch; 
Detention  Facility; 
Group  Homes. 


52.    The   administrative  services  of  each  branch  of  the  Family  Court 
should  be  under  the  direction  of  the  local  administrative  clerk. 
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53.  A  Family  Counselling  Service  should  be  established  at  each  court 
centre  and  all  possible  steps  should  be  taken  to  ensure  its 
development. 

54.  The  Family  Counselling  Service  should  have  three  main  functions: 

( 1 )  It  should  be  the  function  of  this  service  to  define  initially  the 
problem  or  problems  presented  by  a  party  or  parties. 

(2)  The  Family  Counselling  Service  should  exercise  a  classification 
function  in  an  effort  to  select  the  appropriate  body  to  render 
the  required  assistance. 

(3)  The  Family  Counselling  Service  should  refer  the  party  or  parties 
to  the  appropriate  court  or  community  agencies. 

55.  Highly  qualified  staff  should  be  recruited  to  the  Family  Counselling 
Service,  and  salary  scales  should  be  set  so  as  to  attract  the  most  able 
men  and  woment  to  this  service.  Training  programmes  should  be 
developed  for  the  counselling  staff  at  regular  intervals. 

56.  A  conciliation  procedure  which  is  designed  to  settle  various  issues 
between  the  parties,  though  not  the  issue  of  reconciliation,  should  be 
introduced  into  Ontario's  Family  Court  system.  If  the  possibility  of 
reconciliation  exists  the  parties  should  be  referred  to  an  outside  agency 
for  long  term  counselling. 

57.  Conciliation  should  not  be  made  compulsory,  at  least  until  the 
system  has  been  in  operation  for  some  time,  so  that  a  proper 
assessment  of  it  can  be  made. 

58.  Complete  confidentiality  must  be  preserved  if  people  are  to  be  en- 
couraged to  resort  to  the  courts  conciliation  service.  A  joint  privilege, 
therefore,  should  attach  and  it  should  belong  to  the  spouses. 

59.  The  office  of  the  Law  Guardian  should  be  established. 

60.  All  persons  who  come  to  the  Family  Court  should  be  provided  with 
legal  advice,  and,  if  necessary,  legal  representation.  Legal  advice  and 
representation  should  come  from  members  of  the  Bar  who  are  in 
private  practice.  Should  the  party  or  parties  themselves  be  unable 
to  finance  legal  assistance,  then  such  assistance  for  them  should  be 
secured  through  the  Legal  Aid  Plan.  Defence  lawyers  should  not  be 
members  of  the  court  staff. 

61.  The  Family  Court  should  have  a  Legal  Branch,  and  this  branch  should 
exercise  the  function  of  representing  the  public  interest,  if  this  is 
required,  in  any  case  before  the  Family  Court. 

62.  Inter  alia  the  Legal  Branch  of  the  Family  Court  should  absorb  the 
present  functions  of  the  Queen's  Proctor. 

63.  The  Legal  Branch  should  present  evidence  in  delinquency  proceed- 
ings since  it  is  undesirable  that  this  function  should  be  performed  by 
police  officers,  social  workers,  probation  officers,  or  others. 

64.  The  Legal  Branch  should  perform  a  similar  function  in  applications 
for  wardship. 

65.  The  Legal  Branch  should  have  notice  of  all  cases  coming  before  the 
Family  Court  which  involve  children,  and  the  Legal  Branch  should 
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have  a  right  of  audience  where  it  deems  it  appropriate  to  appear  in 
the  public  interest,  or  for  the  assistance  of  the  court  in  the  presenta- 
tion of  evidence  and  reports,  or  where  the  judge  requires  it  to  appear. 

66.  The  Legal  Branch  should  not  assume  any  defence  functions  on  behalf 
of  a  child  since  this  is  the  function  of  the  proposed  office  of  the  Law 
Guardian. 

67.  The  Legal  Branch  should  assume  the  responsibility  for  carriage  of 
the  matter  on  a  return  of  a  summons  for  alimony,  maintenance  or 
custody,  except  when  both  parties  are  represented  by  counsel. 

68.  An  Assessment  Branch  of  the  Family  Court  should  be  established  to 
administer  an  improved  system  for  the  assessment  and  enforcement 
of  maintenance  obligations. 

69.  Court  Clinics  should  be  expanded  and  psychiatric  services  should  be 
made  more  accessible  to  the  Family  Court. 

70.  Probation  services  should  be  expanded  where  required  and  a 
specialized  juvenile  probation  service  be  developed. 

71.  Detention  facilities  should  be  available  to  each  court  centre.  Since 
there  will  be  some  centres  which  cannot  reasonably  be  expected  to 
support  their  own  facilities,  detention  facilities  outside  the  large  urban 
centres  should  be  available  on  a  regional  basis  so  that  one  installation 
can  service  more  than  one  court  centre. 

72.  An  adequate  number  of  foster  group  homes  staffed  by  qualified  per- 
sonnel should  be  provided  and  all  foster  group  homes  should  be 
brought  under  the  closest  supervision  and  regulation  of  the  provincial 
government  through  the  Family  Court. 

73.  The  police  should  not  be  responsible  for  the  maintenance  of  security 
within  the  court  rooms  of  the  Family  Court.  This  function  should  be 
carried  out  by  civilian  court  personnel  specifically  trained  and  respon- 
sible for  this  task. 

74.  The  Chief  Judge  of  the  Family  Court  together  with  the  Provincial 
Director  of  Court  Administration  should  formulate  and  publicize  a 
statement  of  general  principles  or  guidelines  governing  case-scheduling 
applicable  to  all  the  Family  Courts. 

75.  The  Provincial  Director  should  carry  out  a  detailed  study  of  case- 
scheduling  in  the  Family  Court.  In  this  task  he  should  work  closely 
with  the  Regional  Directors,  with  the  Chief  Judge  of  the  Family 
Court,  with  the  judges  of  the  Family  Court  and  with  members  of  the 
local  Bars. 

76.  The  Chief  Judge  of  the  Family  Court,  in  conjunction  with  the  Pro- 
vincial Director  of  Court  Administration,  the  Family  Court  judges 
and  the  Regional  Directors  of  Court  Administration  should  consider 
the  desirability  of  introducing  additional  sittings  of  the  Family  Court 
in  the  evenings  or  on  Saturdays. 

77.  An  inter-ministry  Family  Court  committee  should  be  established 
which  would  co-ordinate  policy  planning  and  implementation  for  the 
Family  Court.  The  members  of  the  committee  should  include  the 
Chief  Judge  of  the  Family  Court;  the  Provincial  Director  of  Court 
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Administration;  the  Director  of  Court  Services;  a  representative  from 
each  of  the  five  ministries  now  involved  in  the  Family  Court — 
preferably  a  Deputy  Minister;  and  the  Directors  of  appropriate 
branches  within  each  of  the  five  ministeries. 


CONCLUSION 

The  circumstances  that  so  many  people  and  agencies  in  the  various 
provincial  jurisdictions,  and  at  the  federal  level  in  Canada,  are  engrossed 
in  the  study  of  the  family  court  system  and  in  the  pursuit  of  more  accept- 
able means  for  the  adjudication  and  disposition  of  family  law  disputes,  is 
indicative  of  the  need  and  urgency  for  reform  in  this  area.  The  fact  that 
acceptable  solutions  have  not  been  presented  before  now  is  evidence  of 
the  intractability  of  the  problems,  particularly  those  involving  our  consti- 
tutional structure. 

The  Commission  wishes  to  record  its  gratitude  to  the  research  team, 
and  particularly  to  its  Director,  Professor  Ian  F.  G.  Baxter,  Faculty  of 
Law,  University  of  Toronto. 

Special  appreciation  must  be  extended  to  His  Honour  Chief  Judge 
H.  T.  G.  Andrews,  of  the  Provincial  Courts  (Family  Division),  to  the 
Rules  Committee,  and  to  the  Provincial  Judges  (Family  Division)  for  their 
help  and  guidance  throughout  the  formulation  of  the  Commission's  recom- 
mendations, and  the  preparation  of  this  Report.  We  are  most  grateful  to 
them  for  giving  so  generously  of  their  time. 

We  are  also  privileged  to  record  here  the  unique  contribution  of  Miss 
Maureen  J.  Sabia,  one  of  our  legal  research  staff.  The  knowledge  and 
devotion  she  has  brought  to  the  task  of  assisting  us  in  this  important  work 
has  been  truly  impressive.  We  are  much  in  her  debt. 
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All  of  which  is  respectfully  submitted. 


U&%a^  U*£/ 


H.  ALLAN  LEAJL, 

Chairman 


JAMES  C.  McRUER, 

Commissioner 


RICHARD  A.  BELL, 

Commissioner 


W.  GIBSON  GRAY, 

Commissioner 


WILLIAM  R.  POOLE, 

Commissioner 


February  8,  1974. 


APPENDIX  A 


PROVINCIAL  COURT 
(FAMILY  DIVISION) 

1.  The  Provincial  Courts  Act 
R.S.O.  1970,  c.  369 
Seess.  9,  17,  18,21,23,25 

2.  The  Deserted  Wives'  and 
Children's  Maintenance  Act 
R.S.O.  1970,  c.  128 

See  ss.  2,  3,  12 

3.  The  Reciprocal  Enforcement  of 
Maintenance  Orders  Act 
R.S.O.  1970,  c.  403 

See  s.  2(2) 

Under  the  practice  evolved 
under  this  section  the  Family 
Court  is  empowered  to  enforce 
maintenance  orders  made  in 
other  jurisdictions. 

4.  The  Parents'  Maintenance  Act 
R.S.O.  1970,  c.  336 

5.  The  Children's  Maintenance  Act 
R.S.O.  1970,  c.  67 

6.  The  Minors'  Protection  Act 
R.S.O.  1970,  c.  276 

7.  The  Child  Welfare  Act 
R.S.O.  1970,  c.  64 

Part  II  (Wardship)  See  ss.  20-47 
Part  III  (Affiliation  Orders) 
See  ss.  48-68 

8.  The  Training  Schools  Act 
R.S.O.  1970,  c.  467 

9.  The  Schools  Administration  Act 
R.S.O.  1970,  c.  424 

10.  Juvenile  Delinquents  Act 

(Bill  C-192  Young  Offenders  Act) 

11.  Criminal  Code 

See  ss.  168,  197,  245,  663,  745 

12.  The  Marriage  Act 
R.S.O.  1970,  c.  261 
See  s.  26 

13.  The  Married  Women's 
Property  Act 

R.S.O.  1970,  c.  262 
See  s.   13(3) 


COUNTY  COURT 

1.  The  Judicature  Act 
R.S.O.  1970,  c.  228 
See  s.  118(3) 

which  gives  the  county  court 
judges  jurisdiction  in  Divorce. 
This  jurisdiction  is  conferred 
on  them  as  local  judges  of  the 
Supreme  Court. 

2.  The  Child  Welfare  Act 
R.S.O.  1970,  c.  64 

Part  II  (Wardship)  See  s.  36(1) 
Part  III  (Affiliation  Orders) 
See  s.  64(1) 
Part  IV  (Adoption)  See  s.  70(1) 

3.  The  Married  Women's 
Property  Act 

R.S.O.  1970,  c.  262 
See  s.  12 

4.  The  Marriage  Act 
R.S.O.  1970,  c.  261 
See  ss.  9(1),  11,26 

SURROGATE  COURT 

1.    The  Infants  Act 
R.S.O.  1970,  c.  222 
Seess.  1(1)(3)(4)(5);  16,  18 

SUPREME  COURT 

1.  Divorce  Act 
R.S.C.  1970,  c.  D-8 

2.  The  Infants  Act 
R.S.O.  1970,  c.  222 

Seess.  1(1)(3)(4);  ss.  4-13;  s.  18; 
s.  23 

3.  The  Child  Welfare  Act 
R.S.O.  1970,  c.  64 

Part  IV  (Adoption)  See  s.  70(1) 

4.  Actions  under 

The  Matrimonial  Causes  Act 
R.S.O.  1970,  c.  265 

5.  The  Married  Women's 
Property  Act 

R.S.O.  1970,  c.  262 
See  s.  12 

6.  The  Judicature  Act 
R.S.O.  1970,  c.  228 
See  s.  2 (alimony) 
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APPENDIX  B 
LOCATIONS  IN  WHICH  FAMILY  COURTS  ARE  HELD1 

^his  list  was  taken  from  the  Annual  Report  of  the  Provincial  Court  (Family 
Division)  197  J. 


COUNTY/DISTRICT 
ALGOMA 


CITY/TOWN/VILLAGE     DAY(S)  OF  SITTING 


BRANT 


SAULT  STE.  MARIE 

WAWA  ) 

BLIND  RIVER) 
ELLIOT  LAKE) 

THESSALON 

BRANTFORD 


Monday  and  Wednesday 
or  as  required 

usually  once  a  month  or 
once  every  two  months 


as  required 

two  days  per  week 


BRUCE 


COCHRANE  NORTH 


COCHRANE  SOUTH 


DUFFER  IN 

ELGIN 

ESSEX 

FRONTENAC 
GREY 

HALD1MAND 
H ALTON 


HASTINGS 
(Belleville) 


HASTINGS 

(Trenton) 

HURON 

KEN  OR  A   (Kenora) 


WALKERTON 

COCHRANE 

HORNEPAYNE  ) 

MOOSONEE  ) 

SMOOTH  ROCK  FALLS) 

HEARST 

KAPUSKASING 

TIMMINS 

IROQUOIS  FALLS) 
MATHESON  ) 

ORANGEVILLE 

ST.  THOMAS 

WINDSOR 

LEAMINGTON 

KINGSTON 

OWEN  SOUND 

CAYUGA 

MILTON 

BURLINGTON 

BELLEVILLE 

BANCROFT 

MADOC 

TRENTON 

GODERICH 
KENORA 

RED  LAKE 


Thursday  one  week 
Friday  the  next 

two  sittings  per  month 


one  day  per  month 

two  days  per  month 
two  days  per  month 
every  Tuesday 
two  days  per  month 

2nd,  3rd,  4th  Wednesday 

every  Thursday 

5  days  per  week 

1  day  per  month 

as  required 

Wednesday 

Thursday 

3  days  per  week 

one  day  per  week 

9-11  days  per  month 

once  every  4  to  6  weeks 

every  other  Friday 

twice  a  month 

every  Tuesday 

weekly — more  often  when 
required 

every  second  week 
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COUNTY/DISTRICT 


CITY/TOWN/VILLAGE     DAY(S)  OF  SITTING 


KEN  OR  A    (Dryden) 


KENT 

LAMBTON 

LANARK 


LEEDS  &  G RENVILLE 

LENNOX  & 
ADDING  TON 

MANITOULIN 


MIDDLESEX 
MUSKOKA 

NIAGARA  NORTH 
NIAGARA  SOUTH 


NIPISSING 


NORFOLK 

NORTHUMBERLAND/ 
DURHAM 


ONTARIO 


SIOUX  NARROWS  ) 

MINAKI  ) 

WHITEDOG  RESERVE  ) 
SHOAL  LAKE  RESERVE) 

DRYDEN 

SIOUX  LOOKOUT 

IGNACE 

CHATHAM 

SARNIA 

SMITHS  FALLS 

PERTH 

CARLETON  PLACE 

ALMONTE 

BROCKVILLE      S 

NAPANEE 

GORE  BAY 
WIKWEMIKONG 
LONDON 
BRACEBRIDGE 

ST.  CATHARINES 
WELLAND 
NIAGARA  FALLS 
FORT  ERIE 
NORTH  BAY 

STURGEON  FALLS 
SIMCOE 

PORT  HOPE 

COBOURG 
BOWMANVILLE 

CAMPBELLFORD 

BRIGHTON 

OSHAWA 

WHITBY 

BEAVERTON 


when  required 

by  appointment 

as  required 

as  required 

2  days  weekly 

Monday  and  Wednesday 

every  Wednesday 

one  day  per  week 

two  days  per  month 

two  days  per  month 

Tuesday 

every  second  Tuesday 

three  days  per  month 
one  day  per  month 
five  days  per  week 
Monday  &  Thursday 

five  days  per  week 

2  days  per  week 

1  Vz  days  per  week 

two  half  days  per  month 

two  days  weekly  plus 
special  sittings  as 
required 

2nd  and  4th  Mondays  of 
each  month 

Every  Wednesday  and 
occasionally  on  Friday 

Every  other  Friday 

two  half  days  per  week 

Tuesday  each  week/Vi  day 
Every  other  Friday 

one  day  per  month 

Wednesday  every  week 

five  days  per  week 

six  days  per  month 

two  days  per  month 
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COUNTY/DISTRICT 
OXFORD 

OTTA  WA-CARLETON 
PARRY  SOUND 

PEEL 

PERTH 

PETERBOROUGH 


PRESCOTT  &  RUSSELL 

PRINCE  EDWARD 
RAINY  RIVER 


RENFREW 


SIMCOE 


STORMONT/DUNDAS 
&  GLENGARRY 

SUDBURY  (Espanola) 

SUDBURY  (Sudbury) 

TIMISKAMING 


CITY/TOWN/ VILLAGE 
WOODSTOCK 

OTTAWA 
PARRY  SOUND 
BURKS  FALLS 
MISSISSAUGA 
STRATFORD 
PETERBOROUGH 

LINDSAY 

L'ORIGNAL 

ROCKLAND 

PICTON 

FORT  FRANCES 

ATIKOKAN 

MORSON 

PEMBROKE 

RENFREW 

KILLALOE 

DEEP    RIVER) 
ARNPRIOR      ) 

BARRIE 

ORILLIA 
MIDLAND 
COLLINGWOOD 
CORNWALL 

ESPANOLA 

SUDBURY 

KIRKLAND  LAKE 

HAILEYBURY 

CHAPLEAU  ) 
FOLEYET  ) 
GOGAMA       ) 


DAY(S)  OF  SITTING 

First,  third  and  fifth 

Mondays  of  each  month 

five  days  per  week 
every  Wednesday 
one  day  per  month 
Mon.  Tues.  Wed.  Thurs. 
Tuesday  and  Thursday 

Wednesday,  Thursday  and 
Friday 

Tuesday 

two  days  per  week 

last  Thursday  of  month 

Every  second  Tuesday 

two  days  per  week 

one  day  every  two  weeks 

one  day  per  month 

four  days  per  week 

one  day  per  week 

two  days  per  month 

two  days  per  month 

Monday,  2nd  and  4th 
Thursday,  1st  and  3rd 
Tuesday 

four  days  per  month 

four  days  per  month 

two  days  per  month 

Wednesday  and  Thursday 

Twice  a  month  on  Thursday 
five  days  per  week 
one  day  per  week 
one  day  per  week 

one  day  per  month 


TEMAGAMI 


one  day  per  week 
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COUNTY/DISTRICT 
THUNDER  BAY 


CITY/TOWN/VILLAGE     DAY(S)  OF  SITTING 


VICTORIA  & 
HAL1BURTON 

WATERLOO 


WELLINGTON 

WENTWORTH 
YORK 


THUNDER  BAY 

GERALDTON 

LONGLAC 

BEARDMORE 

SCHREIBER 

MARATHON 

MANITOUWADGE 

ARMSTRONG 

NTPIGON 

RED  ROCK 

LINDSAY 


KITCHENER 

GALT 

GUELPH 

HAMILTON 
TORONTO 
WILLOWDALE 
NEWMARKET 


five  days  per  week 


once  every  four  weeks 


Tuesday 

five  days  per  week 

three  days  per  month 

Mondays,  Wednesdays  and 
occasionally  Fridays 

five  days  each  week 

Monday  through  Friday 

five  days  weekly 

two  days  per  week 


APPENDIX  C 

PROVINCIAL  COURT  (FAMILY  DIVISION) 

Court  Administrators1 

1This  list  was  taken  from  the  Annual  Report  of  the  Provincial  Court  (Family 
Division),  J  971. 

Full-Time  Part-Time 

ALGOMA 

Court  Administrator  (Acting)  ) 
Bookkeeper  ) 

BRANT 

Court  Administrator  X(J.P.) 

BRUCE 

Court  Administrator  ) 

Court  Reporter  )  YM  p  . 

Bookkeeper  )  X<J.r.J 

Secretary  ) 

COCHRANE  NORTH 

Court  Administrator  X(J.P.) 

COCHRANE  SOUTH 

Court  Administrator  X(J.P.) 

DUFFERIN 

Court  Administrator     ) 
Bookkeeper  ) 

Secretary  ) 

Clerical  Stenographer  ) 

ELGIN 

Court  Administrator  ) 
Court  Reporter  ) 


X(J.P.) 


ESSEX 

Court  Administrator  X(J.P.) 

FRONTENAC 

Court  Administrator  X(J.P.) 

GREY 

Court  Administrator  ) 

Court  Reporter  )  X 

Secretary  ) 

HALDIMAND 

Court  Administrator 

HALTON 

Court  Administrator  X(J.P.) 

HASTINGS  (Belleville) 

Court  Administrator  X(J.P.) 

HASTINGS  (Trenton) 

Office  Manager 

HURON 

Court  Administrator  ) 

Court  Reporter  ) 

Bookkeeper  ) 

Clerical  Secretary  ) 
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X(J.P.) 
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Full-Time 


Part-Time 


KENORA  (Kenora) 

Court  Administrator 

KENORA  (Dry den) 

NO  FULL  OR  PART-TIME 
STAFF 


KENT 


Court  Administrator 


LAMBTON 

Court  Administrator 

LANARK 

Court  Administrator  ) 

Bookkeeper  ) 

Clerical  Secretary)  ) 

LEEDS  &  GRENV1LLE 

Court  Administrator 

LENNOX  &  ADDINGTON 
Court  Administrator 
(Assumes  all  duties) 

MANITOULIN 

Court  Administrator  ) 
Court  Reporter  ) 

MIDDLESEX 

Court  Administrator 

MUSKOKA 

Court  Administrator  ) 
Court  Reporter  ) 

NIAGARA  NORTH 

Court  Administrator 

NIAGARA  SOUTH 

Court  Administrator 

NIPISSING 

Court  Administrator  ) 
Court  Reporter  ) 

NORFOLK 

Court  Administrator 

NORTHUMBERLAND  &  DURHAM 

Court  Administrator 

ONTARIO 

Court  Administrator 

OTTA  WA-CARLETON 

Court  Administrator 

OXFORD 

Court  Administrator 

PARRY  SOUND 

Court  Administrator  ) 
Court  Reporter  ) 


X(J.P.) 
X(J.P.) 


X(J.P.) 

X 

X(J.P.) 
X 

X(J.P.) 

X(J.P.) 

X 

X(J.P.) 

X(J.P.) 

X 


X(J.P.) 
X 

X 


X 


PEEL 


Court  Administrator 


X(J.P.) 


Ill 


Full-Time  Part-Time 


PERTH 

Court  Administrator  X(J.P.) 

PETERBOROUGH 

Court  Administrator  ) 

Bookkeeper  )  X 

Court  Reporter  ) 

PRESCOTT  &  RUSSELL 

Court  Administrator  ) 
Bookkeeper  ) 

Secretary  ) 

Typist  ) 


X(J.P.) 


PRINCE  EDWARD 

Court  Administrator  X 

RAINY  RIVER 

Court  Administrator  X(J.P. ) 

RENFREW 

Court  Administrator  X 

SIMCOE 

Court  Administrator  X 

STORMONT,  DUNDAS  &  GLENGARRY 

Court  Administrator  X(J.P.) 

SUDBURY  (Sudbury) 

Court  Administrator  X 

SUDBURY  (Espanola) 

Court  Administrator  X 

(Assumes  all  Duties) 

THUNDER BA Y 

Court  Administrator  X(J.P.) 

TIMISKAMING 

Court  Administrator  X 

VICTORIA  &  HALIBURTON 

Court  Administrator  Y 

(Assumes  all  Duties) 

WATERLOO 

Court  Administrator  X(J.P.) 

WELLINGTON 

Court  Administrator  X(J.P.) 

WENTWORTH 

Court  Administrator  X 

J.P.  X 

YORK  (311  Jarvis  Street) 

Director  of  Court  Services  X(J.P.) 

YORK  (Newmarket) 

Court  Administrator  X(J.P.) 

YORK  (55  Doncaster  A  ve„  Willowdale) 

Court  Administrator  X(J.P.) 


APPENDIX  D 

STATUTES  AFFECTED  BY  OUR  RECOMMENDATIONS 
Federal: 

Representation  should  be  made  to  the  federal  government  for 
amendment  to  the  following  statutes: 

1.  The  Divorce  Act,  R.S.C.  1970,  c.  D-8 

s.  2.   The  definition  of  "court"  will  require  amendment,  to  define 
"court"  for  the  Province  of  Ontario  to  include  the  Family  Court. 

2.  The  Juvenile  Delinquents  Act,  R.S.C.  1970,  c.  J-3 

An  amendment  will  be  required  to  ensure  that  the  appeal  proce- 
dures are  consistent  with  appeals  from  the  Family  Court. 

3.  The  Judges  Act,  R.S.C.  1970,  c.  J-l  as  amended  by  S.C.  1971, 
c.  55. 

An  amendment  will  be  required  to  provide  for  a  class  of  judges 
known  as  Family  Court  Judges. 

Provincial: 

1 .  The  Provincial  Courts  Act,  R.S.O.  1970,  c.  369 

2.  The  County  Courts  Act,  R.S.O.  1970,  c.  94 

3.  The  County  Judges  Act,  R.S.O.  1970,  c.  95 

4.  The  Child  Welfare  Act,  R.S.O.  1970,  c.  64 

5.  The  Children's  Maintenance  Act,  R.S.O.  1970,  c.  67 

6.  The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O. 
1970,  c.  128 

7.  The  Minors'  Protection  Act,  R.S.O.  1970,  c.  276 

8.  The  Parents'  Maintenance  Act,  R.S.O.  1970,  c.  336 

9.  The  Schools  Administration  Act,  R.S.O.  1970,  c.  424 

10.  The  Training  Schools  Act,  R.S.O.  1970,  c.  467 

11.  The  Infants  Act,  R.S.O.  1970,  c.  64 

12.  The  Matrimonial  Causes  Act,  R.S.O.  1970,  c.  265 

13.  The  Married  Women's  Property  Act,  R.S.O.  1970,  c.  262 

14.  The  Judicature  Act,  R.S.O.  1970,  c.  228 
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